
To:       All Legislators 
  
From:   Senators Jerry Petrowski and Van Wanggaard 
            Representative John Spiros 
  
Date:    December 17, 2018 
  
Re:       Co-Sponsorship of LRB 1044/1: Mental Health Records Protection for Crime Victims 
  
DEADLINE: Monday, January 7th, 2018, 5PM 
  
  
We are re-introducing the Mental Health Records Protection for Crime Victims legislation 

amended to reflect what was passed through the Senate last session. This bill would provide clear 

statutory guidance to the courts when dealing with these requests under current law and a 

statutory underpinning for parts of Marsy's Law if passes its second consideration. 

LRB 1044/1 protects the right of crime victims to have their mental health records remain 

confidential, while still providing defendants with proper due process. As discussed below, 

current law and a series of court precedents have created confusion when it comes to the right of 

a defendant to request access to a victim's mental health records.  This bill will create stronger 

protections for victims and provides clear guidance as to if, when, and how these very sensitive 

records may be accessed.  The bill is supported by Wisconsin Coalition Against Sexual 

Assault, Wisconsin Association for Marriage and Family Therapy, the Association of State 

Prosecutors and End Domestic Abuse Wisconsin. 

Under Wisconsin law patients' mental and physical health care records are privileged and 

confidential. The public policy behind the privilege is to encourage patients to freely and 

candidly discuss medical and mental health concerns with their providers by ensuring that those 

concerns will not be disclosed to a third person without their consent. However, there are times 

when criminal defendants seek the mental health records of their victims and under current law, 

victims are placed in the untenable position of either consenting to disclose their mental health 

care records to the court and possibly the offender or being barred from testifying in their own 

case. 

When a defendant requests a victim's privileged mental health records there are two competing 

interests. On one hand, there is the defendant's right to due process, in particular the right to 

present a meaningful and complete defense. On the other hand, there is the victim's privacy 

interest and the victim's right to protect their privileged records. 

In two recent cases, the Wisconsin Supreme Court attempted to clarify the procedures courts are 

to follow when a defendant seeks a victim's privileged records. State v. Johnson, 2013 WI 59, 

and State v. Lynch, 2016 WI 66. However, the court was not able to establish a majority position 

in either case, leaving trial judges, attorneys, defendants and victims without a clear and 

consistent procedure. 

Defendants most often file motions seeking access to victim's mental health records in sexual 

assault and domestic violence cases. Unfortunately, the circumstances under which these 

motions are granted vary widely and have exceeded prior Supreme Court precedent. Presently, 

there is no clear and consistent test for determining whether a defendant has made a sufficient 



preliminary showing for courts to order in camera inspections. In the absence of any clear test or 

procedure, courts oftentimes err on the side of granting the motion, which then requires the 

victim to consent to release, or be barred from testifying. 

Motions seeking the release of privileged records have a chilling effect on victims' participation 

in the criminal justice system. Additionally, they adversely impact a therapist's ability to provide 

effective counseling in a confidential setting. Because of fluctuating and inconsistent case law, 

these motions are time consuming, yield uncertain results and challenge prosecutors to provide 

accurate information to crime victims. Furthermore and presently, when crime victims do not 

consent to the release of their privileged records, their testimony is barred and a prosecutor's 

ability to pursue cases against dangerous individuals is stymied if not prevented. 

This bill is largely a product of controlling Wisconsin case law, though we have sought to 

provide victims with more extensive protection than currently exists. LRB 1044/1 provides a 

clear procedure for all parties to follow when seeking access to a crime victim's private mental 

health care records. It clarifies the required burden defendants must meet in order to obtain an in 

camera review of the records and provides for specific victim notification. 

The bill also provides, that when the court orders an in camera review, crime victims may assert 

their privilege while retaining the ability to testify by providing defendants the ability to 

comment upon procedure and the victim's non-disclosure. If the court does conduct an in-camera 

review of the records and concludes that they contain information that must be disclosed to the 

defense, the victim can deny the disclosure, but would then be barred from testifying at trial – as 

is current practice. 

For more information and background on this issue please see this story from the Capital 

Times: http://host.madison.com/ct/news/local/crime-and-courts/wisconsin-court-motion-allows-

defendants-to-expose-victims-mental-health/article_7dd4137f-4f97-501d-9e88-

aa2f682d2b0a.html 
  

If you would like to co-sponsor this legislation, please respond to this email or contact 

Senator Petrowski's office at 6-2502 or Representative Spiros's office at 6-1182 by 5PM on 

Monday, January 7, 2018. All co-sponsors will be added to both versions of the bill unless 

otherwise specified. 

Analysis by the Legislative Reference Bureau 
  

This bill creates a procedure by which a defendant in a criminal case may seek access to the 

mental health treatment records of a crime victim that are not in the possession of or under the 

control of a government entity when he or she believes that those records contain information 

that is crucial to the defendant's defense. 

  
Under the bill, if a defendant wishes to gain access to the mental health treatment records of a 

crime victim, he or she must file a motion describing the information sought and show that there 

are mental health treatment records that are reasonably likely to contain the information sought, 

that the information is necessary to formulate an articulated theory of defense, and that the 

information is not available from any other source.  If the court finds that the defendant has made 

this showing and that the potential benefit to the defendant is greater than the harm to the crime 

victim from disclosure, and if the crime victim consents, the court may conduct an in camera 
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review of the mental health treatment records.  Upon reviewing the records, if the court 

determines both that the information in the mental health treatment records is necessary to an 

articulated theory of defense and that the benefit to the defendant from disclosure is greater than 

the harm to the crime victim from disclosure, or determines that the evidence is otherwise 

exculpatory, the court may order disclosure of the records.  Following this order, the crime 

victim may review the records that the court has determined should be disclosed and may 

consent to disclose the records, may appeal the court's decision, or may decline to disclose the 

records and be barred from testifying at the trial. 
  
If the crime victim declines to disclose his or her mental health treatment records for an in 

camera review, the court must abide by his or her declination and must permit the victim to 

testify at trial.  The defendant, however, may then comment on the declination and question the 

victim about those records. 

  
All filings and records pertinent to this process and the mental health treatment records of the 

victim are to be sealed by the court.  Additionally, all decisions of the court during this process 

may be appealed at any time by the state or the crime victim as a matter of right. 
  
This bill also adds enumerated rights to the basic bill of rights for victims describing the right of 

a victim to privacy in his or her mental health treatment records, in accordance with the new 

procedure that the bill creates. 

  
For further information see the state fiscal estimate, which will be printed as an appendix to this 

bill. 
 


