
TO:           All Legislators 

FROM:      Representatives Sortwell, Bowen 

                Senator Smith 

DATE:       December 11, 2019 

RE:           LRB 4116 – Employer liability for not drug testing 
employees and prospective employees 

Deadline:  Friday, January 3rd, 2020 

Current Wisconsin law prohibits employment discrimination based on the 
lawful use of legal products, such as tobacco. While use of cannabis is 

currently illegal in Wisconsin, most states across the country – and most of 

our immediate neighbors - have either legalized the recreational use of 
cannabis, the medical use of cannabis, or both. Earlier this year, Illinois 

became the 11th state to legalize the recreational use of cannabis, and 
Minnesota and Michigan allow the use of cannabis for medicinal purposes. 

Here in Wisconsin, multiple pieces of legislation have been introduced that 

would legalize and regulate cannabis for medicinal use.  

For employers and employees alike, this presents an issue since individuals 

could easily cross state lines and consume some form of 
tetrahydrocannabinol (THC) in a jurisdiction where it is legal, and come back 

to Wisconsin where it is illegal. Since THC can be detected in urine tests for 

up to a month after it is ingested, the individual could then fail a drug test 
and lose out on employment even though they never broke state law and 

were never impaired while on the clock or during the drug test.  

Most private sector employers are not required to drug test employees or 
potential employees. Many do so merely to protect themselves from liability 

claims. 

This bill, with exceptions, would limit the liability of employers that opt to 

not test employees or prospective employees for the presence of THC, a 
synthetic cannabinoid, or a controlled substance analog of THC or a synthetic 

cannabinoid. There are common-sense exceptions, including certain safety-
and security-sensitive positions and positions that contract with the federal 

government, and others.  

With low unemployment and an aging workforce, employers across the 
country are starting to discontinue the long-standing practice of drug testing 

their employees and prospective employees because it is costly and because 

public opinion and laws regarding cannabis use has shifted significantly over 
the past few decades. It is time to give employers in Wisconsin the tools to 

decide for themselves whether or not they wish to continue drug testing for 
employment purposes by limiting their liability.  



To be added on as a co-sponsor of this legislation, please reply to this email 

or contact Rep. Bowen’s office (6-7671) or Sen. Smith’s office (6-8546) by 

Friday, January 3rd, 2020. Your name will be added to the Assembly and 
Senate version unless otherwise specified.   
  

Analysis by the Legislative Reference Bureau 

  
This bill, subject to certain exceptions, limits the liability of an employer that does not 
require an employee or prospective employee to submit to a test for the presence of any 
tetrahydrocannabinol (THC), which is the active ingredient in marijuana, synthetic 
cannabinoid, or a controlled substance analog to THC or a synthetic cannabinoid in his or 
her system (drug testing) as a condition of employment. 
  
The bill does not apply to the drug testing of an employee or prospective employee who is 
subject to drug testing under 1) any regulation promulgated by the federal Department of 
Transportation that requires drug testing of an employee or prospective employee or any 
rule promulgated by the Department of Transportation of this state adopting such a 
regulation for purposes of enforcing the requirements of that regulation with respect to 
intrastate commerce; 2) any contract entered into between the federal government and an 
employer or any grant of financial assistance from the federal government to an employer 
that requires drug testing of employees and prospective employees as a condition of 
receiving the contract or grant; 3) any federal statute, regulation, order, or other 
requirement or condition that requires drug testing of employees and prospective 
employees for purposes of safety or security; 4) any substance abuse prevention program 
under a collective bargaining agreement or under the current law that requires such 
programs for public works and public utility projects; 5) rules promulgated by the Law 
Enforcement Standards Board requiring drug testing of prospective law enforcement 
officers, tribal law enforcement officers, jail officers, and secure detention officers; or 6) 
any employer requirement that an employee be a licensed private security person and 
carry a firearm in the course of employment. 
  
For further information see the state and local fiscal estimate, which will be printed as an 
appendix to this bill. 
 


