
CO-SPONSORSHIP MEMORANDUM 
  
TO:                 Legislative Colleagues 

  
FROM:           Representative Katrina Shankland and Senator Jeff Smith 
  
DATE:            February 18, 2020 

  
RE:                 Co-Sponsorship of LRB-3890/1, relating to: changes involving the 
Department of Agriculture, Trade and Consumer Protection's regulation of 
petroleum products and the storage of dangerous substances. 
  
DEADLINE:   Wednesday, February 19 at 5:00pm 

  
Summary: 
  
The Wisconsin Department of Agriculture, Trade and Consumer Protection (DATCP) 
regulates storage tank systems in Wisconsin.  The program existed in the Department of 
Commerce before its subsequent transfers to the Department of Safety and Professional 
Services (DSPS) and DATCP.  The program has regulated storage tank systems, including 
aboveground storage tank systems, for decades.  Due to the reorganizations, statutes have 
neglected to keep pace with the program. 
  
The issue of regulated aboveground storage tank sizes gained an urgency when the 
Department’s 2017 Wisconsin Act 108 review discovered that the Department lacked 
specific statutory authority to fulfill its longstanding mission to regulate aboveground 
storage tanks between 110 and 5,000 gallons.  After communication with fire departments, 
local program operators, and stakeholders, the Department ceased regulation on October 1, 
2019.  In anticipation, DATCP worked with the Legislative Reference Bureau to draft LRB-
3890/P1, which will fix the problems. 
   
LRB-3890: 
  

•         Matches authority with the current program.  The tank size of 110 gallons, rather than 
5,000, reflects industry consensus on the threshold below which vessels for flammable and 
combustible liquids are considered to be portable containers rather than being stationary 
aboveground tanks.  
•         More accurately characterizes certain terms in the law. 
•         Resolves issues of statutory, prosecutorial, and fees authority requested by the 
Legislature in Section 9138 (3) (fm) of 2013 Wisconsin Act 20. 

  
Benefits: 
Although the cessation event is recent (October 1), the state has exposed itself to various 
potential threats to the environment and the regulated community among others: 
  



•         DATCP’s regulatory framework no longer meets industry and EPA standards (EPA does 
not have a mandate) for aboveground storage tanks, nor is it on par with surrounding states 
that regulate tanks the size of 110 gallons.[1] 
•         Over 18,000 aboveground storage tanks in Wisconsin are no longer inspected by 
DATCP. This is particularly troublesome because approximately 70% of the aboveground 
tank violations and 35% of the releases can be attributed to tanks smaller than 5,000 
gallons. 
•         Spills cause damage, and cleanup efforts cost money.  A December 2017 release in 
Newington, Connecticut, from two 4,000 gallon aboveground tanks, eventually leaked 
approximately 14,730 gallons of diesel fuel and required the excavation and disposal of 
13,915 tons of soil, costing $2.5 million in investigation and remediation. An investigation 
indicated that the spill could have been detected and prevented with routine maintenance.  
•         Local program operators (LPOs), both public and private, enforce the provisions of 
Chapter 168 and ATCP 93 and provide tank system plan review and inspection 
services under contract with DATCP. Since these LPOs have lost this revenue stream, their 
continuation in the program is at risk.  The Department relies upon LPOs for many aspects 
of the program and can ill afford to lose their assistance.  Without them, inspections will fall 
upon local fire departments who lack capacity to perform them.  
•         Wisconsin Petroleum Equipment Contractors (WisPEC) has lost income due to these 
tanks not being regulated and not requiring certification for install or repair. 

  
A copy of the bill is attached to this email. 
  
To be added as a co-sponsor, please reply to this e-mail or contact Rep. Shankland’s 
office at 7-9649. 
  
Deadline for Co-Sponsorship:  Wednesday, February 19, at 5:00pm 
  

Analysis by the Legislative Reference Bureau 

This bill makes changes involving the Department of Agriculture, Trade and Consumer 
Protection's regulation of petroleum products and the storage of dangerous 
substances.  Under current law, DATCP regulates and promulgates rules addressing the 
installation, maintenance, and abandonment of storage tanks that contain flammable or 
combustible liquids or federally regulated hazardous substances.  Current law also 
authorizes DATCP to make inspections and conduct investigations involving petroleum 
products. 
  
This bill does the following involving petroleum products and storage of dangerous 
substances: 
1.   Exempts aboveground storage tanks used to contain a liquid that is flammable or 
combustible or that is a hazardous substance and that have a capacity of less than 110 
gallons from regulation by DATCP.  Current law exempts aboveground storage tanks that 
have a capacity of less than 5,000 gallons from regulation by DATCP. 
2.  Requires DATCP to maintain an inventory of storage tanks used to contain certain 
regulated products.  The bill requires the inventory to include every aboveground storage 
tank with a capacity of at least 110 gallons and every underground storage tank with a 
capacity of at least 60 gallons.  The bill defines a “regulated product” as a liquid that is a 

https://mail.google.com/mail/u/2/#m_4967635541464634729__ftn1


substance derived from petroleum, natural gas, or asphalt deposits or a liquid that is a 
federally regulated hazardous substance or regulated by certain other federal 
regulations.  Current law requires DATCP to maintain an inventory of every aboveground 
and underground storage tank with a capacity of at least 60 gallons that is used to contain a 
petroleum product. 
3.  Specifies that DATCP may promulgate rules to require the certification or registration of 
persons who install, test, or maintain corrosion prevention systems on storage tanks used 
to contain flammable or combustible liquids or hazardous substances.  Current law 
authorizes DATCP to promulgate rules requiring the certification or registration of persons 
who install, remove, maintain, clean, or test storage tanks used to contain flammable or 
combustible liquids or hazardous substances. 
4.  Specifies that DATCP may establish fees by rule for fuel quality inspections and 
investigations. 
5.  Specifies that upon request of DATCP, the Department of Justice or proper district 
attorney shall prosecute actions to enforce the storage tank statutes and rules. 
6.  Specifies that DATCP may promulgate fire safety rules for the storage and handling of 
flammable, combustible, or hazardous liquids. 
  
 
 

 
[1]              Neighboring states do not follow identical standards in tank sizes that are required to be regulated, but all 

states regulate much lower size tanks than Wisconsin.  For instance, Michigan has no lower limit for tank size 
regulation.  Minnesota divides tanks into Class I and Class II tanks with the latter requiring inspection at 25 gallons if 
inside the building and 60 gallons outside and the former requiring five gallons if inside and ten if outside.  Illinois has 
adopted the 110 gallon standard that is recommended.   Iowa regulates aboveground storage tanks storing flammable 
liquids with a capacity of 60 gallons or more and tanks with a maximum storage capacity equal to or greater than 1,100 
gallons.  
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