
CO-SPONSORSHIP MEMORANDUM 
TO: All Legislators  
  
FROM: Representative Cindi Duchow, Representative Rob Hutton and Senator Van Wanggaard 
  
DATE: September 27, 2019 
  
RE: Co-sponsorship of LRB-3771/1 relating to: pretrial detention. 
  
DEADLINE: October 3, 2019 
______________________________________________________________________________

______________________________________________________________________________

_____________________________________________ 
  
LRB-3771/1 is the companion to SB 99 and is part of the package that evolved from the Study 

Committee on Bail and Conditions of Pre-trial Release. This Resolution was voted out of the 

Joint Legislative Council 13-7 with bi-partisan support. 
  
The current pretrial detention procedure limits the ability of courts to detain individuals who may 

be a danger to the community. Instead, they have to resort to bail and set bail at a limit that 

would assure appearance in court. This bill would give more flexibility to court commissioners 

to hold pretrial detention hearings and keeping the community safe from those who may pose a 

danger by doing the following: 
  

1)      Specifies that court commissioner scan conduct pretrial detention hearings; 
2)      Adds eligibility for pretrial detention to a person who is accused of committing any offense 

and if there is a serious risk that the person poses a danger of inflicting serious bodily harm of a 

member of the community, the person will intimidate a witness, or the person will not appear in 

court.; 
3)      Allows a district attorney to request a pretrial detention hearing; 
4)      Provides the defendant the right to be represented by counsel at the pretrial detention hearing 

while also allowing evidence that would be admissible to be considered and presented when 

determining if the individual should be allowed release; 
5)      Gives greater flexibility to hold individuals if there is probable cause to believe that release 

would not adequately protect members of the community from serious bodily harm, prevent the 

intimidation of witnesses or assure appearance in court; and 
6)      Allow a defendant accused of a felony to be held for an additional period of time after a 

pretrial detention hearing not to exceed 90 days. 
  
These changes would allow a court commissioner to hold individuals who could harm others that 

are currently not eligible for pretrial detention, like repeat drunk drivers or sexual offenders. Two 

examples happened in my own local community: 
  

-          A sexual predator living in my neighborhood molested his grandchildren. Though the 

individual admitted he committed the crime, and was later convicted, he was allowed bail at 

$75,000 while he awaited his hearing. With a school bus stop in close proximity to his home, this 

appalled many of my neighbors. If a pretrial detention hearing could have taken place, this man 

could have been denied release. 
  



-          A man was arrested and charged with his 6th OWI while out on a signature bond for his 5th 

OWI, $1,000 bail for two pending drug possession cases, and a $500 bail for a drug paraphernalia 

possession case.  In such an instance, if judges had the flexibility to consider the dangerousness of 

this individual, he could have been denied release. Instead, he killed a Good Samaritan who was 

helping another driver change a tire and injured two others. 
  

Please see the legislative analysis for more detailed information. I hope you will join me in co-

sponsoring this legislation to keep dangerous individuals out of our communities. 
  
This bill would take effect only if an amendment to Article I, Section 8 (3), of the Wisconsin 

Constitution is ratified. It is important to establish standards before ratification so there is 

guidance in place. 
  
If you would like to be a co-sponsor of this legislation, please reply to this email or contact 

Representative Duchow’s office at 6-3007 by October 3, 2019. 
  
  
______________________________________________________________________________

_______ 
  

Analysis by the Legislative Reference Bureau 
  

This bill is explained in the NOTES provided by the Joint Legislative Council in the bill. 
  

JOINT LEGISLATIVE COUNCIL PREFATORY NOTE:  This bill was prepared for the Joint Legislative Council's 

Study Committee on Bail and Conditions of Pretrial Release. Under current law, a court may deny release to a 

defendant prior to trial under a procedure prescribed by statute if the defendant is accused of committing one of 

certain specified crimes or is accused of committing a violent crime, as defined by statute, and has previously been 

convicted of a violent crime. The statutory pretrial detention procedure is authorized by Article I, Section 8 (3), of 

the Wisconsin Constitution, which also prescribes many of the requirements that a statutory pretrial detention 

procedure must contain.  
  

This bill makes a variety of changes to the pretrial detention procedure. These changes are described 

below. This bill takes effect only if an amendment to Article I, Section 8 (3), of the Wisconsin Constitution is ratified. 
  
Court commissioners authorized to conduct pretrial detention hearings 
  

Under current law, court commissioners may conduct initial appearances and set bail. This bill specifies 

that court commissioners are authorized to conduct pretrial detention hearings. 
  
Eligibility for pretrial detention 
  

Under current law, a person is eligible for pretrial detention if he or she is accused of committing one of 

certain specified crimes or is accused of committing a violent crime, as defined by statute, and has previously been 

convicted of a violent crime. This bill provides that a person is also eligible for pretrial detention if he or she is 

accused of committing any other offense and there is a serious risk that: (1) the person poses a danger of inflicting 

serious bodily harm on a member of the community; (2) the person will intimidate a witness; or (3) the person will 

not appear in court as required. 
  
Requesting pretrial detention 
  



Under current law, to initiate the statutory pretrial detention procedure, a district attorney is required to 

make certain allegations to the court and file a copy of a complaint charging commission of a crime that qualifies 

the defendant for pretrial detention. This bill allows a district attorney to request a pretrial detention hearing by 

making a motion to the court alleging that the defendant is eligible for denial of release and that no available 

condition of release will adequately protect members of the community from serious bodily harm, prevent the 

intimidation of witnesses, or reasonably assure the defendant's appearance in court when required. The bill removes 

the requirement that a district attorney file a copy of the complaint charging commission of a qualifying crime when 

moving the court to detain the defendant. 
  

The bill also provides that a court may also hold a pretrial detention hearing, upon its own motion, with 

respect to defendants who are eligible for pretrial detention by virtue of being accused of “any other offense” and 

there is a serious risk the person poses a danger of inflicting serious bodily harm on a member of the community; 

the person will intimidate a witness; or there is a serious risk that the person will not appear in court as required. 
  
Rules governing the pretrial detention hearing 
  

Current law specifies that in a pretrial hearing “the evidence shall be presented in open court with the 

right of confrontation, right to call witnesses, right to cross-examination and right to representation of counsel.” 

Current law also provides that the rules of evidence in criminal trials govern the admissibility of evidence at a 

pretrial detention hearing. 
  

This bill provides that the defendant has the right to be represented by counsel and shall be afforded an 

opportunity to testify, to present witnesses, to cross-examine witnesses, and to present information by proffer or 

otherwise. This bill provides that the rules concerning admissibility of evidence in criminal trials do not apply to the 

presentation and consideration of information at a pretrial detention hearing. 
  
Required showings 
  

Current law provides that, at the pretrial detention hearing, the state has the burden of going forward and 

proving both of the following by clear and convincing evidence: (1) that the defendant committed an offense for 

which pretrial detention is available; and (2) that available conditions of release will not adequately protect 

members of the community from serious bodily harm or prevent the intimidation of witnesses. 
  

This bill eliminates the requirement that the state prove by clear and convincing evidence that the 

defendant committed the predicate offense. It replaces this with a requirement that the state shall establish probable 

cause that the defendant committed the offense for which he or she has been charged. 
  

This bill creates a rebuttable presumption that available conditions of release will not adequately protect 

members of the community from serious bodily harm, prevent the intimidation of witnesses, or assure the 

defendant's appearance when required when the defendant is eligible for pretrial detention because he or she is 

accused of committing or attempting to commit one of several enumerated offenses or is accused of committing or 

attempting to commit a violent crime and has previously been convicted of a violent crime. The standard of proof for 

rebutting the presumption is the preponderance of the evidence. 
  

If the defendant rebuts the presumption, the state may proceed to seek pretrial detention by proving by 

clear and convincing evidence, that the available conditions of release will not adequately protect members of the 

community from serious bodily harm, prevent the intimidation of witnesses, or assure the defendant's appearance in 

court when required.  For defendants to whom the presumption does not apply, the state must prove by clear and 

convincing evidence that the available conditions of release will not adequately protect members of the community 

from serious bodily harm or prevent the intimidation of witnesses. 
  
Pretrial detention time limits 
  

Current law allows a court to detain a defendant for 10 days prior to a pretrial detention hearing if the 

district attorney has met the requirements for initiating the pretrial detention process and for 60 days following a 

pretrial detention hearing if the state makes the required showing. 



  
This bill provides that if the state makes the required showings at a pretrial detention hearing, a defendant 

may be held for an additional period of time following the hearing not to exceed 60 days, with respect to a defendant 

accused of a misdemeanor, and not to exceed 90 days with respect to a defendant accused of a felony.  It also 

provides that the court may extend this period, upon its own motion or the motion of any party, if it finds that the 

ends of justice are best served by extending that period. 
  
Reopening pretrial detention hearing 
  

This bill provides that the pretrial hearing may be reopened at any time before trial if the court finds that 

information exists that was not known to the district attorney or the defendant at the time of the hearing and that has 

a material bearing on the issue of whether there are conditions of release that adequately protect members of the 

community from serious bodily harm, prevent the intimidation of witnesses, or assure the defendant's appearance in 

court when required. 
  
Determining whether delay is caused by defendant 
  

Current law provides that in calculating the time periods for which a defendant may be detained, the court 

shall omit any period of time found by the court to result from a delay caused by the defendant or a continuance 

granted which was initiated by the defendant. Current law provides that delay is caused by the defendant only if the 

delay is “expressly requested” by the defendant. The bill removes the provision providing that delay is caused by the 

defendant only if the delay is expressly requested by the defendant. 
... 
 


