
CO-SPONSORSHIP MEMORANDUM 
TO: All Legislators  
  
FROM: Representative Cindi Duchow, Representative Rob Hutton and Senator Van Wanggaard 
  
DATE: September 27, 2019 
  
RE: Co-sponsorship of LRB-3769/1: To renumber and amend section 8 (3) of article I; to 

amend section 8 (2) of article I; and to create section 8 (3) (a), (b) and (c) of article I of the 

constitution; relating to: release of a person accused of a crime prior to conviction (first 

consideration). 
  
DEADLINE: October 3, 2019 
______________________________________________________________________________

______________________________________________________________________________

_____________________________________________ 
LRB-3769/1 is the companion to SJR 13 and is part of the bill package that evolved from the 

Study Committee on Bail and Conditions of Pre-trial Release. This Resolution was voted out of 

the Joint Legislative Council 14-6 with bi-partisan support. 
  
Last session, an issue was brought to my attention regarding a sexual predator living in my 

neighborhood who molested his grandchildren. Though the individual admitted he committed the 

crime, and was later convicted, he was allowed bail at $75,000 while he awaited his hearing. 

With a school bus stop in close proximity to his home, this appalled many of my neighbors. I 

personally spoke to the ADA of Waukesha County, asking him how a person, who could be a 

danger to the community, was allowed bail. I identified that this was a legislative issue judges 

and court commissioners struggle with daily.  
  
Currently under our state Constitution, all persons before conviction are eligible for pre-trial 

release under reasonable conditions designed to assure their appearance in court, protect 

members of the community from serious bodily harm, or prevent the intimidation of witnesses. 

Courts are authorized to deny pre-trial release but only to defendants accused of causing ‘serious 

bodily harm’, i.e. the most severe cases of murder or sexual assault that carry maximum 

sentences. In all other cases, monetary conditions of release or ‘bail’ may be imposed, but only 

to assure appearance in court. This means defendants that are accused of any other severe crime, 

pose a considerable risk to the community, or have a propensity to reoffend, cannot be denied 

pre-trial release. As a result, there have been numerous instances where an individual accused of 

a serious crime reoffends or commits a new crime while out on bail. 
  
One such instance occurred in 2017 when a man was arrested and charged with his 6th OWI after 

killing a man who had stopped to help change a flat tire near Delafield on I-94. This occurred 

while he was out on a signature bond for his 5th OWI, $1,000 bail for two pending drug 

possession cases, and a $500 bail for a drug paraphernalia possession case. In instances such as 

this, had our state Constitution permitted judges the flexibility to consider the dangerousness of 

this individual in determining pre-trial release, this horrific incident may have been prevented. 
  



In most cases, judges impose bail because the pre-trial detention language in our state 

Constitution limits the scope to who may be denied release and overcomplicates the process. 

This Amendment would allow the legislature to authorize circuit courts to deny release prior to 

conviction as long as the statute: (1) specifies the circumstances under which an accused may be 

denied release; (2) limits the period of time an accused may be denied release; and (3) requires 

the court conduct a pretrial hearing. The state Constitution currently prohibits the legislature 

from enacting a law requiring courts to deny release prior to conviction. 
  
The state Constitution must be amended before any changes can be made regarding pre-trial 

detention. This is the first step that must be taken to give the courts the tools they need to keep 

citizens safe. 
  
I would appreciate your support on this legislation. If you would like to be a co-sponsor of this 

legislation, please reply to this email or contact Representative Duchow’s office at 6-3007 

by October 3, 2019. 
  
______________________________________________________________________________

______________________________________________________________________________

_____________________________________________ 
  

Analysis by the Legislative Reference Bureau 
  

This constitutional amendment, proposed to the 2019 legislature on first consideration, is 

explained in the PREFATORY NOTE provided by the Joint Legislative Council. 
  

A proposed constitutional amendment requires adoption by two successive legislatures, 

and ratification by the people, before it can become effective. 
  

JOINT LEGISLATIVE COUNCIL PREFATORY NOTE:  This joint resolution was 

prepared for the Joint Legislative Council's Study Committee on Bail and Conditions of Pretrial 
Release.  The Wisconsin Constitution provides that all persons, before conviction shall be 

eligible for release under reasonable conditions designed to assure their appearance in court, 

protect members of the community from serious bodily harm, or prevent the intimidation of 

witnesses.  Under the Wisconsin Constitution, monetary conditions of release may be imposed 

only upon a finding that the conditions are necessary to assure appearance in court.  The 

Wisconsin Constitution provides that the legislature may authorize, but may not require, circuit 

courts to deny release to a defendant prior to conviction under either of the following 

circumstances: 
  
1.  The defendant is accused of committing a murder punishable by life imprisonment or a sexual 

assault punishable by a maximum imprisonment of 20 years. 
2.  The defendant is accused of committing or attempting to commit a felony involving serious 

bodily harm to another or the threat of serious bodily harm to another and has a previous 

conviction for committing or attempting to commit a felony involving serious bodily harm to 

another. 
  



Among other requirements, the constitution limits the period of time for which a person 

may be detained under a pretrial detention statute to 10 days before a pretrial detention hearing 

and 60 days following a pretrial detention hearing.  The constitution also specifies that any 

pretrial detention law enacted by the legislature must contain a requirement that a court may 

only detain a defendant following a pretrial detention hearing if:  (1) the court finds, by clear 

and convincing evidence presented at the hearing, that the accused committed the felony he or 

she is accused of committing; and (2) the court finds that the available conditions of release will 

not adequately protect members of the community from serious bodily harm or prevent 

intimidation of witnesses. 
  

This joint resolution inserts the word “presumed” before “eligible” in the Wisconsin 

Constitution to provide that all persons, before conviction, shall be presumed eligible for release 

under reasonable conditions designed to assure their appearance in court, protect members of 

the community from serious bodily harm, or prevent the intimidation of witnesses.  The joint 

resolution also allows the legislature to authorize circuit courts to deny release prior to 

conviction.  It replaces all of the requirements the Wisconsin Constitution currently specifies the 

legislature must include in a pretrial detention law with three requirements.  The joint resolution 

specifies that any law authorizing circuit courts to deny release prior to conviction must:  (1) 

specify the circumstances under which an accused may be denied release prior to conviction; (2) 

limit the period of time an accused may be denied release prior to conviction; and (3) require 

that the court conduct a pretrial detention hearing.  The joint resolution also removes language 

from the Wisconsin Constitution that prohibits the legislature from enacting a law requiring 

courts to deny release to a defendant prior to conviction. 
 


