
CO-SPONSORSHIP MEMORANDUM 
  
To:              All Legislators 
  
From:          Sen. Howard Marklein 

                    Rep. Treig E. Pronschinske 
            
Date:           Wednesday, December 4, 2019 
  
RE:             Co-sponsorship of LRB-3385/1 and LRB 5034/1, relating to: the regulation of 

nonconforming buildings in a floodplain. 
  
  
Deadline:   Monday, December 16th at 12:00PM 
  
Wisconsin Statutes assign general responsibilities to the Department of Natural Resources 

(DNR) to oversee city, village, town, and county floodplain zoning programs.  These statues do 

not provide the DNR with much direction as to how to do so, except that the program should 

result in “reasonable and effective floodplain zoning ordinances.”  Local zoning ordinances are 

also required to regulate nonconforming buildings located in a floodplain at least as strictly as 

federal requirements.  Under this general authority, the DNR has promulgated a full 15-page 

chapter of the administrative code that includes detailed restrictions and requirements for local 

floodplain zoning ordinances.  Many of these restrictions are more restrictive than federal 

floodplain requirements. 
  
These DNR rules prohibit certain homeowners from following federal guidelines to flood-proof 

their homes.  This is because they generally prohibit a local government from allowing a 

homeowner to spend more than 50% of the assessed value of the home, over the lifetime of the 

building, before the home is brought into full compliance with DNR’s rules (the “50% 

rule”).  For many properties, full compliance is impossible because DNR rules do not allow the 

necessary modifications to the property to satisfy the requirements in those very rules (this is an 

example of where the DNR rules are more stringent than federal law).  For some homeowners, 

this means that the DNR prohibits local governments from allowing them to spend the money 

needed to modify their structures to achieve federal floodplain regulation compliance and to 

effectively flood-proof their property. 
  
Ironically, unlimited maintenance and repair of damage to these homes is allowed.  The result for 

some homeowners is that the 50% rule means that they cannot flood-proof their homes but are 

allowed to continuously repair flooding damage that has occurred more and more frequently in 

recent years.  The 50% rule is not required by state statutes or Wisconsin court cases; it is solely 

created by DNR’s administrative rules.  This rule has some homeowners stuck in a cycle of 

flooding and costly repairs from which they cannot break free. 
  
This bill would prohibit the DNR from requiring local governments to apply the 50% rule on 

buildings that are in full compliance with federal floodplain requirements.  However, the bill 



would not change any of the other substantive requirements in the DNR’s floodplain zoning 

rules, including those provisions that that are more stringent than federal law. 
  
If you are interested in co-sponsoring LRBs 3385 and LRB 5034, please contact Allison Hetz in 

Rep. Pronschinske’s office (6-7015) or Vince Williams in Sen. Marklein’s office (6-0703) by 

12:00 PM on Monday, December 16th. 
  

Analysis by the Legislative Reference Bureau 
  

Under this bill, if modifications made to a nonconforming building bring the building 
into conformity with federal standards under federal laws relating to floodplain land use, 
the department of Natural Resources may not prohibit further modifications based on cost. 
  

Current law prohibits any person from placing or maintaining any structure, 
building, fill, or development within any floodplain in violation of a floodplain zoning 
ordinance adopted by a county, city, or village or by a Department of Natural Resources 
order or determination. Current law prohibits a county, city, or village under a floodplain 
zoning ordinance from permitting the repair, reconstruction, or improvement of a 
nonconforming building if the nonconforming building, after repair, reconstruction or 
improvement, will fail to meet any minimum requirement applicable to a nonconforming 
building under the federal statutes and regulations governing the National Flood Insurance 
Program (NFIP). Under DNR rule, a nonconforming building is an existing lawful building 
that is not in conformity with the dimensional or structural requirements of a floodplain 
zoning ordinance for the area of the floodplain that it occupies. 
  

Current DNR rule prohibits the modification or addition to a nonconforming 
building that over the life of the building would exceed 50 percent of its present equalized 
assessed value unless the entire building is permanently changed to a conforming building 
with a conforming use in compliance with DNR rules. Under this bill, if, as a result of the 
repair, reconstruction, or improvement of a nonconforming building, the entire building is 
permanently changed to be a conforming building in compliance with the applicable 
requirements under the federal statutes and regulations governing NFIP, DNR may not 
prohibit further repair, reconstruction, or improvement of that building based on cost. 
  

For further information see the state and local fiscal estimate, which will be printed 
as an appendix to this bill. 
 


