
 
  

  
DATE:           October 15, 2019 
  
TO:                 All Legislators 
  
FROM:           Representatives Barbara Dittrich and Dave Murphy 
              
RE:                 Co-Sponsorship of LRB-3119/1, relating to: grounds for finding a child in need 

of protection or services or for terminating parental rights, right to a jury trial in a termination of 

parental rights proceeding, and permanency plan reviews. 
  

SHORT DEADLINE:  October 22, 2019 at 12 NOON 
  
This legislation is part of a package of bills released by the Speaker’s Task Force on Adoption. 

The Speaker’s Task Force on Adoption held 7 hearings around the state this summer, gathering 

input from various judicial authorities, social/case workers, parents, adoptees, state agencies, 

and private organizations. This bill has been drafted as a direct result of testimony shared 

during the hearings. This idea will make a positive impact on our most vulnerable children and 

have been crafted with their best interest at heart, helping them to find safe, permanent homes 

where they can flourish and grow. 
  
Eliminating a jury trial: 
  
Biological parents, foster parents, court officials and, most importantly, children deserve clear 

expectations for a termination of parental rights (TPR) proceeding. Allowing biological parents 

to request a jury trial for a TPR hearing directly counteracts efforts to provide these clear 

expectations. This legislation would eliminate the option of a jury trial in a TPR lawsuit. 
  
Within TPR statutes, several areas are open for interpretation. For example, if TPR is being 

pursued based on the continuing need for protection or services for a child, the prosecutors must 

demonstrate that the child welfare agency has “made reasonable efforts to provide services” to 

the family. If a jury trial has been requested, interpretation is more variable because what one 

jury finds “reasonable” may be much stricter or more lenient than another jury. This makes it 

challenging for all parties involved to know the expectations, including biological parents. 
  
Additionally, eliminating the option of a jury trial will reduce delays in the court process. For 

example, whenever a jury trial is requested in a TPR proceeding, the jury must receive training 

and education on statutes pertaining to TPR. Due to the many complexities in TPR statute, this 

can take significant time. Considering that the average time from removal to adoption is about 36 

months, and the majority of that time is between removal and TPR, it is imperative that we take 

steps to streamline and reduce the time court proceedings take. 
  
Drug-affected Grounds: 
  



Between 1998 and 2011, the prevalence of maternal opioid use increased by 127%. Moreover, in 

the ten-year period from 2006 to 2016, the number of children born with neonatal abstinence 

syndrome (postnatal drug withdrawal caused by maternal drug use) quadrupled. Being exposed 

to controlled substances in the womb can cause seizures, premature birth and other birth defects. 
  
LRB 3119 would create grounds for a child in need of protection or services (CHIPS) order 

based on prenatal exposure to a controlled substance or a parent’s chronic and severe use of 

alcohol or a controlled substance. Additionally, it creates grounds for termination of parental 

rights (TPR) based on the child being drug-affected, which is established through the finding of 

being drug-affected in the CHIPS proceeding. 
  
The legislation does consider parents who have a substance abuse disorder but are attempting to 

overcome it. Under the bill, a parent’s rights may not be terminated if he or she enrolls in a 

substance abuse treatment or recovery program within 90 days of the child’s birth, or of the 

child’s placement outside of the home. 
  
Grounds for TPR: 
  
Lastly, LRB 3119 would create or amend several grounds for termination of parental rights: 
  
1.         It would create grounds for TPR based on the parent being incarcerated for a substantial 

period of the child’s youth. 
2.         The bill amends current abandonment grounds to ensure the parents are providing 

care and support for the child, not merely showing interest in caring for or supporting the 

child. 
3.         It also amends abandonment grounds for TPR to establish failure to pay child 

support, without reasonable cause, as abandonment. 
  

When a child is removed from the home, child welfare agencies make it their priority to assist 

and provide services to parents, so that children may be safely reunified with their families. 

Unfortunately, reunification is not always a viable option. In situations where a parent is unable 

or unwilling to provide care for the child, it is imperative that the child be placed in a permanent, 

loving home. This legislation will provide permanency for these children more promptly. 
  
If you would like to co-sponsor this legislation, please contact Representative Dittrich’s office at 

6-8551 or Rep. Dittrich@ legis.wi.gov by 12:00 noon on October 22nd. 
  
  
  

Analysis by the Legislative Reference Bureau 
            

This bill changes the grounds for finding that a child is in need of protection or services 

under the Children's Code and for involuntarily terminating parental rights (TPR), eliminates the 

right to a jury trial in a TPR proceeding, and changes the process for permanency plan reviews 

under the Children's Code and Juvenile Justice Code. 
  

http://legis.wi.gov/


Grounds for CHIPS 

  

Under current law, the court assigned to exercise jurisdiction under the Children's Code 

(juvenile court) has exclusive original jurisdiction over a child who is alleged to be in need of 

protection or services (CHIPS) that can be ordered by the juvenile court and who meets certain 

grounds.  This bill creates a new ground for CHIPS where a child is found to be a drug-affected 

child.  Under the bill, a drug-affected child is defined as a child who suffered prenatal exposure 

to a controlled substance or a child whose basic needs and safety have been adversely affected by 

a parent's or guardian's chronic and severe use of alcohol or a controlled substance. 
  
Grounds for TPR 
  

Under current law, in a proceeding for involuntary TPR, the juvenile court must 

determine whether grounds exist for TPR.  One of the grounds for TPR under current law is 

failure to assume parental responsibility for the child, which is established by proving that the 

parent or the person who may be the parent of the child has not had a substantial parental 

relationship with the child.  “Substantial parental relationship” is defined in current law as the 

acceptance and exercise of significant responsibility for the daily supervision, education, 

protection, and care of the child. In evaluating whether a person has had a substantial parental 

relationship with the child, current law allows the juvenile court to consider certain factors, 

including whether the person has expressed concern for or interest in the support, care, or well-

being of the child and whether, with respect to a person who is or may be the father of the child, 

the person has expressed concern for or interest in the support, care, or well-being of the mother 

during her pregnancy. 

  

This bill changes the factor related to expressing concern for or interest in the support, 

care, or well-being of the child to whether the person has provided care or support for the 

child.  The bill eliminates the factor of whether the person has expressed concern for or interest 

in the support, care, or well-being of the mother during her pregnancy.  The bill instead provides 

that proving that a person who is or may be the father of the child failed to provide care and 

support for the mother during her pregnancy, without reasonable cause, establishes abandonment 

of a child, which is a ground for TPR under current law.  Also under the bill, proving that a 

parent has failed without reasonable cause to pay court-ordered payments of child support 

establishes abandonment of the child. 
  
Other grounds for TPR under current law include 1) continuing need of protection or 

services (continuing CHIPS), if a child is placed outside of the home for 15 of the last 22 months 

under a court order; or 2) a continuing denial of periods of physical placement or visitation, if a 

court order denying physical placement or visitation has been in place for one year.  Under 

current law, the timeline for both of these grounds begins when a court order is entered in a 

CHIPS or juvenile in need of protection or services (JIPS) proceeding.  Under this bill, the 

timeline for these two grounds can also begin when the court enters an order for temporary 

custody, when a child or juvenile is placed outside the home under a consent decree, or when a 

court-approved permanency plan places a child outside the home. 
  



The bill creates a new ground for involuntary TPR where the child is a drug-affected 

child, which is established by showing that the child has been found to be a drug-affected child 

in a CHIPS proceeding.  Under the bill, parental rights may not be terminated if a parent proves, 

by a preponderance of the evidence, that he or she enrolled in a substance abuse treatment or 

recovery program within 90 days of the birth of the child or the placement of the child outside of 

the home under a CHIPS order, and that he or she continues to maintain substantial compliance 

with the substance abuse treatment or recovery program. 

  
This bill also creates a new ground for TPR based on parental incarceration, which must 

be established by proving 1) that the child has been adjudged to be in need of protection or 

services and placed, or continued in a placement, outside the child's home pursuant to one or 

more court orders containing notice of the grounds for TPR that may be applicable and the 

conditions necessary for the child to be returned to the home; 2) that the parent is presently 

incarcerated; and 3) that the parent is likely to be incarcerated for a substantial period of the 

child's minority.  In determining whether the parent is likely to be incarcerated for a substantial 

period of the child's minority, the court may consider a parent's history of repeated incarceration. 

  
Right to a jury trial 
  

Under current law, in a TPR proceeding, the juvenile court must hold a fact-finding 

hearing to determine if there are any grounds for the TPR.  Under current law, any party to a 

TPR proceeding whose rights may be affected by the TPR order may demand a jury trial for this 

fact-finding hearing.  This bill eliminates the right to a jury trial for the fact-finding hearing. 
  

Permanency plan reviews 

  
Under current law, within six months after a child is removed from his or her home in a 

proceeding under the Children's Code or the Juvenile Justice Code and every 12 months after 

that, the permanency plan is reviewed by the juvenile court or by a panel that is appointed by the 

juvenile court or by a child welfare agency. Within six months of the initial review and every 12 

months after that, the permanency plan is reviewed in a hearing before the juvenile court.  Under 

this bill, the initial six-month review and the reviews done every 12 months after that six-month 

review are done in a hearing before the juvenile court. 

  
For further information see the state and local fiscal estimate, which will be printed as an 

appendix to this bill. 
 


