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Stories have surfaced in Wisconsin and other states about people who walked into what they 

assumed would be safe surgical procedures, but left suffering the consequences of medical 

errors. Afterwards, their families often found it nearly impossible to find out what actually 

happened in the surgical suites. Since medical error now ranks as the third leading cause of 

death in the United States, I am introducing the Surgical “Black Box” Bill to help families in the 

aftermath. 

Below are just three examples of people in our state who suffered irreparable damage due to 

medical errors, and whose families could not get a straight story about what went wrong: 

•         Julie Ayer, a healthy young woman from Waukesha, Wisconsin, walked into 

a Florida cosmetic surgery center, and left in a coma. Three months later, she died 

as a result of medical errors made during the procedure she underwent there; 

•         Laura Nowakowski, of Green Bay, who died as a result of a botched 

procedure to replace her failed pacemaker wire; 

•         Judie Burrows, of Greenfield, lost most of her blood during a common 

surgical procedure at Aurora West Allis, slipped unnoticed into a coma in the 

ICU, and suffered permanent brain damage. Her son, Steve, made the HBO 

documentary Bleed Out about what happened to his mother and how she received 

no reparation for the harm done to her. Judie has lived in an assisted living facility 

for the last ten years just south of my district in the Milwaukee area. 

The families of these victims found it extremely difficult to obtain accurate information about 

what actually happened as procedures were performed and went wrong. They found little to no 

hard documentation. They were left relying largely on verbal reports from staff who were present 

and their (often conflicting) reports. 

This bill is needed 

1.      in order to create reliable medical records of surgical procedures, allowing surgical 

patients using anesthesia the option to have their procedures audiovisually recorded; 

2.      so that patients may request that their discharge instructions are also recorded with 

either audio, or video; 

3. so that doctors may also request such recordings be made, with the consent of the 

patient; 
4. so that patients can request recordings on a surgery-by-surgery basis or create 

advanced directives with such requests; 

https://www.nbcnews.com/health/health-news/medical-mistakes-harm-more-1-10-patients-many-are-preventable-n1030996
https://www.nbcnews.com/health/health-news/medical-mistakes-harm-more-1-10-patients-many-are-preventable-n1030996
https://www.hbo.com/documentaries/bleed-out


5. so that video recordings made during surgeries become a permanent part of patients’ 

medical records and are protected as prescribed under current law; 
6. to insure that patients agree to use the recordings only as confidential medical records; 
7. to create civil penalties for refusal or failure to comply with the law. 

These common-sense consumer protections will increase transparency about procedures in 

operating rooms while ensuring that patients and doctors have documentation and records if 

things go wrong.  
For further details, please see the attached Legislative Reference Bureau analysis and draft of the 

bill. 
Please reply to this e-mail or call Rep. Sinicki’s office at 266-8588 by January 10, 2020, if you 

would like to co-sponsor this legislation. 
Analysis by the Legislative Reference Bureau 

This bill creates a requirement for hospitals, ambulatory surgical centers, or 
any other places where surgical procedures are performed — referred to in the bill 
as surgical facilities — to offer surgical patients the option to have their surgical 
procedures and discharge instructions videotaped.  Surgical facilities must provide 
notice of the option and all related procedures and conditions set forth in the bill.  For 
purposes of this bill, a surgical procedure is one for which a surgical or other invasive 
procedure is performed upon a patient under conscious sedation, deep sedation, or 
general anesthesia.  If a patient makes a request to have a surgical procedure 
recorded, this bill requires that the surgical facility, or its designee, record the 
surgical procedure with both audio and color video.  When recording of a surgical 
procedure is requested, the facility must record with color video and audio all activity 
in the surgical suite from the time preparation for the surgery begins until all activity 
related to the surgery, including cleanup, is complete.  If the surgical patient is 
incapacitated, the surgical facility is required to provide another authorized person 
with notice of the option for video recording, and that person may request that a 
recording be made.  Similarly, if the surgical patient is a minor, the surgical facility 
must notify a parent, guardian, or legal custodian of the option for video recording 
and allow that person to make a request for a recording on behalf of the minor.  A 
patient may also request that his or her discharge instructions be recorded.  The 
surgical facility may determine if these instructions will be videotaped or 
audiotaped.  The bill also allows a physician or certain other individual who holds 
a valid license or other credential that allows him or her to perform surgical 
procedures and who is scheduled to perform a surgical patient's surgical procedure 
to request that a recording be made.  

A health care provider who provides the patient with discharge instructions 
may also request that those instructions, as provided, be recorded.  A surgical facility 
must comply with these provider requests so long as certain conditions are met, including 
that the surgical patient or person authorized by the patient does not object.  Under the bill, 
in certain limited emergency circumstances, surgical facilities are not required to provide 
the option of recording. The bill also allows the Department of Health Services to grant 
limited waivers from the requirements, if the facility provides evidence of a compelling 
need, financial or otherwise. 

In return for exercising the option to have a surgical procedure recorded, under 
the bill, the surgical patient or another person on behalf of the patient may not 
disclose the recording except to limited authorized individuals, unless 
confidentiality is waived by the health care provider or surgical practitioner that is 
a subject of the video recording.  Video recordings of surgical procedures created 
under this bill are otherwise treated as patient health care records and are subject 
to the same protections as other patient health care records, including all criminal 
and civil penalties for improper disclosure or destruction.  The bill specifies that, once 
a recording is complete, the surgical facility or its designee must preserve the 



recording as part of the patient's health care record but delete copies of the recording 
from the recording device and elsewhere.  Under the bill, a surgical facility may 
charge a surcharge of up to $25 for each recording of a surgical procedure.  Upon 
request, the surgical facility must provide to the patient, person authorized by the 
patient, or parent, guardian, or legal custodian of the patient one copy of the 
recording without an additional charge.  Recordings under this bill are admissible 
as evidence in any civil or criminal action or proceeding related to any alleged act or 
omission depicted in the recording.  A surgical patient may also request up to two free 
copies of his or her discharge instructions — one for the patient, and one for another 
person designated by the patient. 

Under this bill, a surgical patient may complete an advance request for 
recording, which permits an individual who is of sound mind and over the age of 18 
to request video recording for future surgical procedures.  The individual may 
complete an advance request for a single specific surgical procedure or set of 
discharge instructions, or for all future surgical procedures and discharge 
instructions to which this bill would apply.  An advance request must be completed 
voluntarily, and must be in writing and signed and dated in the presence of a witness 
over the age of 18.  The advance request may be revoked at any time. 

This bill provides that a health care provider who knowingly refuses to comply 
with a patient request for recording is subject to a forfeiture of up to $25,000 for each 
violation.  A surgical facility that fails to provide a required notice of the option for 
recording, including information regarding the procedures, the fees, the conditions, 
the surgical practitioner's request option, and the advance request option, is subject 
to a forfeiture of up to $25,000 for each violation.  The bill also provides penalties for 
interference with an advance request for recording, and for unauthorized disclosure 
of a recording. 

Under this bill, DHS is required to promulgate rules establishing standards 
relating to the recording equipment and the recording.  The department may 
promulgate additional rules as necessary to implement and administer the 
provisions of the bill. 

Because this bill creates a new crime or revises a penalty for an existing crime, 
the Joint Review Committee on Criminal Penalties may be requested to prepare a 
report. 

For further information see the state fiscal estimate, which will be printed as 
an appendix to this bill. 

 


