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REPLY IN SUPPORT OF EMERGENCY MOTION FOR 

CLARIFICATION AND/OR FOR LEAVE TO AMEND THE 

EMERGENCY PETITION FOR AN ORIGINAL ACTION 

AND/OR TO HOLD RESPONDENTS IN CONTEMPT OF 

COURT AND FOR REMEDIAL SANCTIONS  

In attempting to explain why, two weeks after this Court 

issued an order enjoining the Respondents’ order closing schools to 

in-person instruction, the Respondents are still threatening 

schools with penalty if they try to open, the Respondents use the 

words “ordinance” or “ordinances” about 70 times in 18 pages.  But 
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this Court will search Racine’s code of ordinances in vain for any 

provision barring schools from opening. The ordinance cited by the 

Respondents says precisely nothing about closing schools. It 

simply adopts standards established by the local health officer and 

authorizes her to modify them. 

 The ordinance is a red herring.  After their November 12 

order was enjoined, the Respondents did not argue—and could not 

have argued—that some other authority closed schools and 

prohibited in-person instruction.  Instead, the Respondents simply 

issued a new directive closing schools while this litigation was 

pending (without notifying the Petitioners or this Court) and now 

suggest that their action is exempt from the Court’s order because 

it has a new date and supposedly rests on a different legal basis 

not cited by the Respondents until now.  

 That is not how litigation works. Prior to the November 12 

order, schools in Racine were open to in-person instruction.  By the 

November 12 order, the Respondent ordered them closed. 

Petitioners challenged that order, arguing that the structure of 
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Wis. Stat. §§ 252.02 and 252.03—granting authority to the 

Department of Health Services to close schools while withholding 

it from local health officials—prohibits local health departments 

from closing schools, citing this Court’s grant of a temporary 

injunction in three consolidated cases challenging a similar order 

in Dane County and finding that those Petitioners’ argument was 

likely to succeed on the merits.  See Order, James v. Heinrich, 

2020AP1419-OA (September 10, 2020).  If the Respondents 

believed that their municipal ordinance distinguishes their order 

from the order at issue in the consolidated cases (it does not), it 

was incumbent on them to say so.  

 Litigation is not a game of “whac-a-mole” in which litigants 

get to defend (or challenge) a given course of conduct in series, 

making one argument after another in order to delay the 

resolution of an issue and in the hope of discovering something 

that sticks. If this Court enjoins this new order, one can 

presumably expect the Respondents to issue a third order 

premised on yet another set of authority—perhaps a new statute, 
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or a constitutional provision—and when that is enjoined, issue a 

fourth order, and on and on until the Respondents accomplish 

what they seek—closed schools at least through mid-January. 

 In the meantime, and while the Respondents play “gotcha” 

with this Court, irreparable harms continue to occur as detailed in 

the affidavits filed with the Petitioners temporary injunction 

motion.  These include potential damage to the mental, social, and 

emotional well-being of children; disruption of parent, teacher, and 

staff work schedules; a severely hampered educational experience 

for students; and violations of constitutional rights to direct the 

education and upbringing of children and to the free exercise of 

religion, with this last injury including an inability to offer in-

person religious instruction and formation; to assemble together 

for worship or prayer; to access sacraments; and to meet in-person 

for counseling and support. 

 This Court has the indisputable authority to safeguard its 

own injunction, and it should do so for five reasons: (1) there is no 

actual distinction between the now-enjoined order and the 
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Respondents’ modification of the Safer Racine standards; (2) even 

if there is such a distinction premised on different sources of law, 

the Respondents have waived the right to assert new bases 

supporting their orders until the merits phase of this litigation; (3) 

even if the Respondents have not waived that right, reliance on 

newly-cited law—namely Ordinance 54-33—as authority to close 

schools is temporarily foreclosed by this Court’s November 25 

ruling; (4) even if that ruling does not foreclose such reliance, 

Ordinance 54-33 does not actually authorize school closures; and 

(5) even if that Ordinance does authorize school closures, the 

Respondents may not now use it to evade this Court’s injunction. 

 The Petitioners are before this Court in a case seeking 

equitable relief, and they respectfully ask that equity be done.  

This Court should clarify its order, permit the Petitioners to amend 

their petition for an original action, and/or hold the Respondents 

in contempt of court and order remedial sanctions in order to 

ensure that the Petitioners are free to return to school while this 

action is pending. 
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REQUEST FOR CLARIFICATION 

 For the following reasons, the Petitioners respectfully 

request this Court clarify that its November 25, 2020 injunction 

prohibits the Respondents from modifying the Safer Racine 

standards to close public and private schools to in-person 

instruction and temporarily enjoins any such modifications 

already in existence, pending a decision in this case.    

I. There is no distinction between the 

Respondents’ November 12 order and its 

November 20 and 25 changes to the Safer Racine 

standards. 

 

 The Respondents argue that the “Safer Racine ordinance 

predated the November 12, 2020, order by about five months” and 

suggest that Respondent Bowersox is simply “enforc[ing]” it.  Resp. 

at 18.  This is, at best, highly misleading and, at worst, a shocking 

fabrication.   

 It is undisputed that at the time the Respondents issued the 

now-enjoined November 12 order, it constituted the only legal 

prohibition on in-person instruction in Racine.  There was nothing 

to be found anywhere—no statute, administrative rule, local order, 
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or ordinance—that closed schools. Once this Court enjoined 

enforcement of the November 12 order, there was nothing. It is 

undisputed that, even on the Respondents’ view, closing schools 

after this Court’s November 25 order required additional action 

and that action was taken by the Respondent Bowersox later that 

evening. It is undisputed that this new “order”—or typing—is 

identical to the one enjoined by the Court.  It does the exact same 

things, except that it omits reference to Wis. Stat. § 252.03.1  

This was necessary because the ordinance now relied on by 

the Respondents does not close schools.  It is nothing more than a 

broadly-worded delegation of authority to Respondent Bowersox to 

do what she finds necessary to combat COVID-19 and an online 

document modifiable at will by her.  The Respondents are thus not 

merely “enforcing” an ordinance—they are authoring the very 

prohibitions it supposedly contains! 

 Explaining the “logic” of the Respondents’ position is 

difficult.  Perhaps they are saying that the November 12 order was 

                                                 
1 As noted, to make it fit their legal theory, the Respondents also do not attempt 

to apply the order to the villages of Elmwood Park and Wind Point. 
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somehow distinct from the Safer at Home standards, which are 

some independent thing that had not been at stake in this 

litigation.  But that’s a curious claim.  These online standards are 

not different from the Respondents’ November 12 School Closure 

Order.  Indeed, the standards expressly referenced and 

incorporated that order until Respondent Bowersox sat down at 

her computer after this Court issued its injunction on November 

25 and deleted that reference.  Not surprisingly, the Petitioners 

briefed the application of those standards in their initial filings in 

this case without so much as an objection by the Respondents.  If 

the order was indeed separate from the Safer Racine standards, 

why was it mentioned in the section of those standards closing 

schools?  Why didn’t the Respondents explain to the Court that the 

Safer Racine standards were irrelevant? 

 In sum, the November 12 and November 20 and 25 school 

closure orders were drafted and issued by the same person and 

accomplish the same thing.  Any supposed distinction between 

them is illusory. 
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II. The Respondents have waived the right to assert 

new legal bases for their orders. 

 

 The Respondents do not quarrel with the underlying facts 

about what happened between November 12 and today, as they 

cannot.  Instead, relying on the “specific” terms of this Court’s 

injunction, they now attempt to paint their first school closure 

order as premised on Wis. Stat. § 252.03 and their second and third 

orders as premised on Ordinance 54-33. 

 Again, that is not how litigation works.  The Respondents 

may not justify their actions with one source of authority and then, 

when this Court finds it lacking and renders decision, try out a 

new one.  The Respondents had a full and fair opportunity to 

explain to the Court why they had the ability to shut down private 

schools in Racine and for tactical reasons—setting aside for a 

moment the question of whether they had an obligation to do so—

chose not to mention the ordinance, despite the Petitioners placing 

it directly in issue by discussing the online standards drafted by 

Respondent Bowersox.  They have to live with that tactical 

decision until they make their case at the merits stage. 
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 On the other side of this coin, the Petitioners were severely 

prejudiced by the Respondents’ omissions.  They did not have the 

ability to respond to this newly-claimed authority.  Aside from 

challenging it on the merits, for example, the Petitioners might 

have mentioned that their constitutional arguments apply equally 

to any authority the Respondents care to cite.  Thus, once this 

Court issued its injunction and the Respondents changed the Safer 

Racine standards, the Petitioners had no time to defend 

themselves from the new closure order, even via preliminary relief 

(which, of course, was the Respondents’ aim—they have now 

obtained two weeks’ worth of school closures). 

 The Respondents argue that the Petitioners should have 

been aware of the Ordinance because it was enacted in June of this 

year.  This is more sleight-of-hand.  As of the day Respondent 

Bowersox issued her November 12, 2020 order, nothing in the 

ordinance or anywhere else adverted to any school closures.  

Immediately after Respondent Bowersox acted to close schools on 
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November 12, the Petitioners sued.  What else, exactly, would the 

Respondents have had the Petitioners do to preserve their rights?   

 After the order was challenged and enjoined, the 

Respondents apparently decided that the portion of the Safer 

Racine standards—that is, the online spreadsheet—expressly 

referencing the November 12 order somehow did not actually have 

anything to do with that order because (apparently, only in the 

Respondents’ mind) that particular box of text was premised on 

some other grant of authority. 

 To allow government actors to do what the Respondents are 

doing here would mean preliminary relief could almost never be 

obtained by private citizens.  Creative lawyers will always be able 

to find some new legal justification for a challenged action.  This is 

why we require litigants to marshal their authorities and present 

them to a court at one time.  The Respondents did not do so, and 

should not be permitted to benefit from that decision. 

III. This Court’s November 25 ruling forecloses the 

Respondents’ reliance on Ordinance 54-33. 
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 Even if the Respondents’ actions were fair play (they are not) 

and even if the asserted distinction between the Respondents 

various orders made a difference (it does not), this Court’s 

injunction still prohibits what the Respondents are doing. 

 The Respondents focus exclusively on the portion of this 

Court’s November 25 order enjoining the November 12 School 

Closure Order, seemingly forgetting that this injunctive language 

was supported by legal reasoning (incorporated by reference from 

its September 10 order in the Dane County cases).  The reasoning 

matters; if it did not, litigants would be free to circumvent the 

“specific” language of any court order by simply changing the titles 

or dates of enjoined orders. 

 That reasoning provides in part that “local health officers do 

not appear to have statutory authority to” close schools to in-

person instruction because the Legislature instead gave that 

power to the Department of Health Services.  Order at 3, James v. 

Heinrich, 2020AP1419-OA (September 10, 2020).   
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 Respondents’ “argument”—their justification that was never 

offered in response to Petitioners’ motion and still not developed 

here—is that the passage of a local ordinance somehow overrides 

the statutory division of authority in §§ 252.02 and 252.03. There 

is no reason to suppose this is so.  If, for example, the Dane County 

order had said that the constitution prohibits local health officers 

from closing private schools, it would not matter if a local health 

officer later claimed a statute authorized the action.  By the same 

token, where this Court has said that, by statute, it is likely that 

the power to close schools resides in DHS, it is irrelevant that the 

Respondents believe they have now found an ordinance that 

supports their decision to close schools.  Just as a statute cannot 

override the constitution, a municipal ordinance cannot override a 

statute.  See Wisconsin Carry, Inc. v. City of Madison, 2017 WI 19, 

¶¶21-23, 373 Wis. 2d 543, 892 N.W.2d 233; Wisconsin Ass’n of Food 

Dealers v. City of Madison, 97 Wis. 2d 426, 433, 293 N.W.2d 540 

(1980). 
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 The Respondents’ generic references to the police power of 

municipalities to safeguard the public health are therefore 

misplaced. A specific prohibition of the authority to close schools 

overrides a claim that it can be done under a general grant of 

authority.  Obviously the Petitioners do not dispute that such 

municipalities have police power. But the Respondents utterly fail 

to develop any argument that this authority overrides state law.   

 Perhaps the Respondents believe that the denial of authority 

to close schools to municipal officials is itself unconstitutional. But 

that argument is also undeveloped.  The closest the Respondents 

get are a couple of brief references to Wis. Const. art. XI, § 3(1), 

noting that it “vests in municipalities the right to determine their 

local affairs and government.”  Resp. at 11 (quoting DeRosso 

Landfill Co. v. City of Oak Creek, 200 Wis. 2d 642, 656-657, 547 

N.W.2d 770 (1996)).  Curiously, the Respondents omit the second 

half of Article XI, § 3(1), that this authority is “subject . . . to this 

constitution and to such enactments of the legislature of statewide 

concern as with uniformity shall affect every city or every village.”  
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(Emphasis added.)  The Respondents make no attempt to argue 

against the fact that Wis. Stat. §§ 252.02 and 252.03 are generally-

applicable statute of statewide concern, establishing a 

comprehensive scheme concerning the control of infectious disease 

and allocating responsibility for the closure of schools to DHS and 

withholding it from local officials.  Petitioners should not be 

required to shadowbox against arguments that have not been 

made.2 

 Having received a preliminary ruling on the invalidity of 

their order in light of the school closure framework established by 

the Legislature, the Respondents may not now argue that they are 

nevertheless free to close schools because of new authority found 

in an inferior class of laws.  

IV. Ordinance 54-33 does not authorize school 

closures. 

 

                                                 
2 Similar logic applies to the broad grant of authority in § 62.11(5) to cities to 

act for the health, safety, and welfare of the public.  The Respondents do not 

even attempt to argue that this boilerplate language somehow supersedes the 

more specific language in Chapter 252.  See, e.g., Wisconsin Ass'n of Food 

Dealers v. City of Madison, 97 Wis. 2d 426, 433, 293 N.W.2d 540 (1980) (cities 

may not exercise a power under § 62.11(5) if the “existence of the power in the 

city” is “logically inconsistent” with state legislation). 
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 The Respondents have no answer to the Petitioners’ point 

that, even on the merits, not only does Ordinance 54-33 not close 

schools—as explained, it only delegates authority in general 

terms—but an ordinance enacted alongside it, Ordinance 54-27, 

expressly incorporates by reference the provisions of Wis. Stat. ch. 

252.  In other words, reliance on Racine’s code of ordinances gets 

the Respondents nowhere because they end up back where they 

started—the Legislature’s school closure framework in ch. 252.  

This Court is now supposed to conclude that, in incorporating ch. 

252, Racine’s ordinances simultaneously implicitly adopt an 

approach at odds with those statutes.   

 The Court’s order in the Dane County cases (incorporated by 

reference into its November 25 order) already rejected this 

category of argument, explaining that a broad delegation of 

authority could not be read to render more specific grants of power 

mere surplusage.  Ordinance 54-33 cannot be read to operate the 

way the Respondents say it does. 

V. The Respondents may not simply issue new 

orders to evade this Court’s injunction. 
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 The Petitioners have been discussing the trees, but there is 

also the matter of the forest.  The Court’s injunction was premised 

on consideration of, among other things, irreparable harm and the 

equities.  It was intended to allow parents to send their children to 

schools, and the schools themselves to operate, while the 

important questions in both this and the Dane County cases are 

resolved.  Yet the Respondents are issuing new orders to evade 

that injunction so as to render this preliminary relief and any 

ultimate relief nugatory.  Such behavior should not be 

incentivized.  This Court has authority to address attempts to 

evade the equitable relief it has issued and it should do so. 

 Seeking to escape this, the Respondents argue that the 

pending appeal in Yandel v. City of Racine, 2020AP1137, somehow 

suggests that the petition in this case (and presumably the 

petitions in the consolidated cases challenging Dane County’s 

similar order which has been pending for over three months, has 

been fully briefed and argued and submitted for decision) was 

improvidently granted.  But Yandel is irrelevant to this case. It 
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does not involve the closure of schools and so does not raise all of 

the same statutory and constitutional issues to be litigated here.  

In Yandel, there is no argument based on the interplay of §§ 252.02 

and 252.03 and no free exercise arguments based on Art. I, sec. 18 

of the Wisconsin constitution or arguments based on the 

constitutional rights of parents to direct their children’s education.  

Nor are the equities the same.  This case and the consolidated 

cases involve the closing of schools and the irreparable harm done 

to children by the denial of in-person instruction.  Yandel does not.   

THE PETITIONERS’ REQUEST FOR LEAVE TO AMEND 

THE ORIGINAL ACTION PETITION 

 

 The Respondents argue—without providing any authority 

for the proposition—that the “City of Racine Public Health 

Department is not a separate legal entity with the capacity to sue 

or be sued” and cryptically notes that while the Department is 

merely “a department of the City of Racine” the “City of Racine qua 

City of Racine is not a party to this action.”  Resp. at 2 n.1, 3 n.2. 
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 The Petitioners do not know what to make of these footnoted 

qualifiers but, given the Respondents’ recent actions, submit that 

a certain level of circumspection is warranted. 

 This is a court seeking to definitely resolve questions of law.  

It is not a forum for gamesmanship.  The thrust of many provisions 

of the rules of civil procedure in this state is that parties are not 

permitted to evade the resolution of valid legal claims through 

artful drafting and slippery tactical maneuvers.  Cf., e.g., Wis. Stat. 

§ 802.09(1) (“[L]eave [of court to amend pleadings] shall be freely 

given at any stage of the action when justice so requires.”); § 

802.09(2) (“If issues not raised by the pleadings are tried by 

express or implied consent of the parties, they shall be treated in 

all respects as if they had been raised in the pleadings.”); § 

802.09(3) (providing for the relation back of amended pleadings, 

including when new parties are added if certain conditions are 

met, such as where the new party “knew or should have known 

that, but for a mistake concerning the identity of the proper party, 

the action would have been brought against such party”); § 
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802.09(4) (providing that a court may, “upon such terms as are 

just, permit the party to serve a supplemental pleading setting 

forth transactions or occurrences or events which have happened 

since the date of the pleading sought to be supplemented”). 

 As observed in their motion, the Petitioners do not believe 

that their initial pleadings need be amended to permit this Court 

to issue an order allowing the Petitioners to reopen without threat 

of punishment.  But to the extent this Court disagrees, it can and 

should do what justice requires: grant the Petitioners leave to 

amend their filings.3 

THE PETITIONERS’ REQUEST TO HOLD THE 

RESPONDENTS IN CONTEMPT OF COURT AND FOR 

REMEDIAL SANCTIONS 

 

 For reasons already discussed in this reply and in the 

Petitioners’ motion, the Respondents’ intentional disregard of, 

                                                 
3 The Respondents attempt to relitigate this Court’s decision to exercise its 

original action jurisdiction, suggesting that if the Petitioner parents and 

schools are aggrieved they can dispute their citations in municipal court and 

seek further relief in circuit court.  The Petitioners will not attempt to rebrief 

an original action petition in a reply to a motion, but note that the reasons 

supporting this Court’s decision to take this case in the first instance apply 

equally to any actions this Court might take to protect the effectiveness of the 

order it issued. 
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resistance to, and obstruction of this Court’s November 25 order 

constitutes contempt of Court.  See Wis. Stat. § 785.01(1)(b).   

 This is precisely the situation for which remedial sanctions 

exist.  Time is running out, irreparable harms are already 

occurring, and given the Respondents’ behavior to date, there is 

unfortunately no guarantee that even an additional order or 

clarification by this Court will ensure compliance or prevent 

further acts designed to evade the Court’s orders and ensure that 

schools remained closed through January or later.  Remedial 

sanctions will put the onus on the Respondents to purge the 

contempt rather than the Court to continue chasing the 

Respondents’ latest action.   

 In defending their decision to modify the Safer Racine 

standards—standards attached in an appendix to the Petitioners’ 

original action petition and examined in briefing by the 

Petitioners—without notifying this Court or the other parties in 

their Response, the Respondents assert that “planning for the 

November 27, 2020 modifications to the Safer Racine standards 
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[published on November 20] began in late October 2020.”  Resp. at 

9 (citing Affidavit of Cody Pearce at ¶6). 

 Were this true, it would seem to the make the Respondents’ 

actions more egregious, not less, because they clearly had plenty 

of opportunity to notify the Court and parties of this coming change 

but did not do so.  Had the Respondents provided the information 

they only now disclose, it would have been addressed in the initial 

filings and this Court would not need to spend its time resolving 

this motion.  Weeks of knowledge these actions were coming also 

further supports the Petitioners’ waiver argument discussed 

above. 

 But the Affidavit of Cody Pearce does not actually say this.  

Here is the entire statement cited by the Respondents: “I am aware 

that discussions within the Public Health Department regarding 

modifying the Safer Racine ordinance standards—to include the 

closing of school buildings between November 27, 2020, and 

January 15, 2101 [sic], inclusive—first occurred before Halloween 

2020.”  This is a near-meaningless statement.  The identity of those 
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involved in the discussion is not provided.  Nor is a “discussion” 

synonymous with a “decision” or even with “planning.”  Nor is it 

clear how many levels of hearsay are hidden within the affiants’ 

“aware[ness]” of discussions. 

 Regardless, the basic question is whether the Respondents’ 

mid-litigation changes to documents being discussed by the 

Petitioners is something the Court would have liked to know 

about.  The Petitioners will leave it to the Court to answer that 

question but reiterate that the Respondents effectively concealed 

their actions and then relied on further changes to the Safer 

Racine standards to ensure that the minute this Court issued its 

order, schools would remain unable to open.  That constitutes 

contempt—“[i]ntentional . . . [d]isobedience, resistance or 

obstruction of the authority, process or order of a court, § 

785.01(1)(b)—and it should be sanctioned to ensure future 

compliance. 

CONCLUSION 
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