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INTEREST OF THE CITY OF MILWAUKEE 

The City of Milwaukee (“City”) is a Center for Tech 

and Civic Life (“CTCL”) grant recipient and used grant funds 

as part of its successful efforts to administer the November 3, 

2020, general election safely and legally.  The City has a 

compelling interest in ensuring that every ballot cast by its 

registered voters on November 3 is counted.     

INTRODUCTION 

 

The Petitioners ask this Court to preserve “election 

integrity” by disenfranchising every Wisconsin voter who cast 

a ballot in the November 3, 2020 general election.  They do so 

three weeks after voting concluded, though the practices that 

draw their ire were established months, if not years, prior to 

this election.  They also do so absent any support for the drastic 

remedy they seek.  Contrary to Petitioners’ assertions, neither 

the use of private grant funds by over 100 Wisconsin 

municipalities nor municipal clerks’ compliance with well-

established Wisconsin Elections Commission (“WEC”) 

guidance violated state or federal elections laws.  This Court 

should reject the Petitioners’ shameless and unprecedented 
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attempt to undermine Wisconsin’s democratic process and 

nullify the will of its electorate.      

ARGUMENT 

I. USE OF CTCL GRANT FUNDS BY NUMEROUS 

WISCONSIN MUNICIPALITIES WAS 

PERMISSIBLE AND APPROPRIATE UNDER 

STATE AND FEDERAL LAW. 

In July 2020 the City received election-related grant 

funds from a private organization, CTCL.  As in numerous 

other Wisconsin communities, those funds were used to 

facilitate safe elections during the COVID-19 pandemic.  Now, 

nearly four months after the grants were awarded and after 

numerous failed actions in federal courts around the country, 

Petitioners argue that Wisconsin municipalities’ receipt and 

expenditure of private grant money should void the state’s 

general election results.  Petitioners support their position by 

misstating the law and mischaracterizing the facts.  

A. The CTCL Grants Were Legal. 

Petitioners misunderstand the scope of the City’s power 

to accept grant funds and the City’s actual expenditure of the 

CTCL grant funds at issue.  Petitioners begin with the 

argument that cities have only those powers granted by statute 

and that the statutes only grants cities the power to raise 
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revenue from taxes, bonding, fines, fees, and state grants.  (Pet. 

at ⁋⁋ 50-53).  This is erroneous on several fronts. 

Petitioners completely ignore the home rule 

amendment, Wis. Const. art XI, § 3(1), which provides: 

Cities and villages organized pursuant to state law may determine 

their local affairs and government, subject only to this constitution 

and to such enactments of the legislature of statewide concern as 
with uniformity shall affect every city or every village.  The 

method of such determination shall be prescribed by the 

legislature. 

 

In addition, Wis. Stat. § 62.11(5) provides: 

 
POWERS. Except as elsewhere in the statutes specifically 

provided, the council shall have the management and control of 

the city property, finances, highways, navigable waters, and the 
public service, and shall have power to act for the government and 

good order of the city, for its commercial benefit, and for the 

health, safety, and welfare of the public, and may carry out its 

powers by license, regulation, suppression, borrowing of money, 
tax levy, appropriation, fine, imprisonment, confiscation, and 

other necessary or convenient means. The powers hereby 

conferred shall be in addition to all other grants, and shall be 
limited only by express language. 

 

Under both Constitutional and statutory home rule, 

cities organized pursuant to state law may determine their local 

affairs and government.  The concept of home rule stands for 

the long-accepted proposition that cities and villages are free 

to create their own policies and ordinances and fund their own 

activities without interference from the state, provided their 

activities stay within the confines of state law.  The City has 

obviously sought and obtained grants from governmental 
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sources other than the state, including the federal government 

and private sources, in the past, and has received other gifts of 

services and commodities from private sources.  Various 

ordinances have been adopted to facilitate such grants and 

gifts.  (See Milwaukee Code of Ordinances (“MCO”) §§ 304-

24, 304-81).  The CTCL grant at issue was pursued and 

accepted pursuant to the procedures set forth in MCO § 304-

81.  In reality, it is commonplace for local governments to 

accept private grants in connection with many of their core 

functions and such grants are tax deductible, provided they are 

made “exclusively for public purposes.”  26 U.S.C. § 

170(c)(1). 

Petitioners also misconstrue the provisions of Wis. Stat. 

§ 5.05(10) and (11).  While that statute clearly directs the WEC 

to apply for aid under the provisions of the Help America Vote 

Act, (“HAVA”), and further provides that it may further 

distribute that aid to municipalities to assist in the conduct of 

elections; it is in no way accurate to state that this statute 

establishes the exclusive mechanism to fund elections or that 

acceptance of the CTCL grant violates HAVA.   

Without citation to any authority, Petitioners claim 

acceptance of the CTCL grants violate the Elections Clause of 
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the United States Constitution, which, they maintain, requires 

that elections be exclusively publicly funded.  (Pet. at ⁋ 57).  It 

is impossible to imagine where this argument may be aimed, 

and the City could locate no authority for it.  Article I’s 

Elections Clause provides: 

Time, place, and manner of holding.  The Times, Places, and 

Manner of holding Elections for Senators and Representatives, 
shall be prescribed in each State by the Legislature thereof; but the 

Congress may at any time by Law make or alter such Regulations, 

except to the Places of chusing Senators. 
 

In fact, the plain language of the Elections Clause says 

nothing about funding, and actually indicates an intention to 

require states to adopt “[t]ime, place, and manner” for the 

conduct of at least some federal elections, except as Congress 

may otherwise legislate, either to alter or supplant altogether.  

Arizona v. Inter Tribal Council of Ariz., Inc., 570 U.S. 1, 8 

(2013).  Although it is impossible to know exactly the scope of 

their argument, it is difficult to imagine how one could argue 

that mere acceptance of the grant funds in any way negatively 

impacted the ability of the state to adopt laws pertaining to the 

time, place, and manner of the conduct any federal election—

particularly when, as here, the funds were used in the midst of 

a pandemic to fulfill the MEC’s duty to conduct an election in 

accordance with applicable Wisconsin Statutes and health and 
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safety guidance issued by the WEC and state and local public 

health officials.   

 Petitioners’ apparent argument that HAVA somehow 

prohibited the City from accepting the CTCL grant is 

misplaced.  Enacted in 2002, HAVA aimed at improving voter 

access and voting systems across the country by establishing 

the Election Assistance Commission; requiring states to 

implement certain programs and procedures relating to voting 

information, equipment, and electronic voter registration 

databases; and authorizing the distribution of federal funds.  52 

U.S.C. § 20901 et seq.  

 Admittedly, HAVA does not expressly authorize the 

City to accept private grant funds.  Nor, however, does HAVA 

expressly prohibit the acceptance of grant funds from other 

sources, including private grantors.  It has been held that 

preemption cannot lie unless it “is the clear and manifest 

purpose of Congress.”  Time Warner Cable v. Doyle, 66 F.3d 

867, 874 (7th Cir. 1995).  As drafted, therefore, it simply cannot 

be concluded that Congress evinced a clear intention to 

preclude the CTCL grant at issue here when it enacted HAVA. 
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B. The CTCL Grant Funds Were Used 

Appropriately.  

 

In addition to citing nonexistent prohibitions on 

municipal use of grant funds, Petitioners misrepresent the 

nature of the CTCL grant program and the manner in which 

municipalities spent grant funds.  Perhaps most notably, 

Petitioners’ pleading ignores the fact that CTCL grant funds 

were received by over 100 Wisconsin communities, including 

numerous suburban and rural communities that have typically 

supported Republican candidates in recent elections.  

(Woodall-Vogg Aff., ¶¶ 24-25, Ex. E).  Examples include the 

cities of Brookfield and Waukesha located in Waukesha 

County, an area long known as one of the “reddest” in 

Wisconsin.  (Id.).   

It is unsurprising that Petitioners’ omit these facts, 

which contradict the Petitioners’ narrative of a malevolent 

conspiracy between Mark Zuckerberg, a primary CTCL 

funding source, and large “blue” cities like Milwaukee and 

Madison.  This Court should follow the Eastern District of 

Wisconsin’s lead in acknowledging the truth: CTCL funds 

were dispersed to a broad spectrum of Wisconsin communities 

solely to provide Wisconsin’s citizens with safe voting options 
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during a global pandemic.  (Woodall-Vogg Aff., ¶ 26, Ex. F, 

Griesbach Order of October 14, 2020 (denying Petitioners 

motion to restrain communities from spending CTCL grant 

funds “especially in light of the fact that over 100 additional 

Wisconsin municipalities received grants as well”)).    

Petitioners also assert that the receipt of CTCL funds 

compelled recipient communities to “do what CTCL told them 

to do.”  (Pet. at ¶ 65).   Though apparently intended to suggest 

some impropriety, this claim dissipates in light of the grants’ 

stated purpose of assisting communities in “planning safe and 

secure election administration” and the accompanying CTCL 

directive requiring all grant recipients to explain how grant 

money would be used.  (Pet., Ex. 11-13).  To that end, the City 

of Milwaukee joined other large Wisconsin municipalities in 

preparing a “Safe Voting Plan” outlining multiple measures to 

make voting accessible and safe for all individuals, regardless 

of political preference, during the COVID-19 pandemic.  (Id.).   

Petitioners maintain that use of CTCL funds to facilitate 

convenient absentee voting in the August and November 2020 

elections was “overzealous solicitation of absent electors who 

may prefer not to participate in the election” and thus 

prohibited by Wis. Stat. § 6.84(1).  (Pet. at ¶ 68).  This 
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argument completely ignores the context in which the CTCL 

funds were accepted and used; namely, in the midst of a 

singular public health crisis. Given that context, efforts to 

encourage absentee voting were neither “overzealous” nor 

targeted at unwilling voters.  Rather, they were intended to 

ensure that those seeking to exercise their fundamental right to 

vote could do so safely.   

Similarly, the  use of CTCL funds to provide secure 

drop boxes was not illegal, as Petitioners contend.  (Pet. at ¶ 

69).  In support of this position Petitioners cite to a non-existent 

statute, Wis. Stat. § 6.87(3)(b)(1).  (Id.).  The applicable statute, 

Wis. Stat. § 6.87(6), states that an absentee ballot “shall be 

returned so it is delivered to the polling place no later than 8 

p.m. on election day.”  This statute clearly does not prohibit 

use of drop boxes.  Petitioners rely on Olson v. Lindberg, a 

1957 Wisconsin case that analyzes a predecessor statute quite 

distinct from the current one and is thus inapposite to this 

matter.  85 N.W.2d 775, 779-80 (1957).  The Petitioners’ 

attempt to deem the use of drop boxes illegal is unsupported by 

law and contrary to widespread safe election practices 

encouraged by the WEC during the COVID-19 pandemic.  
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(Woodall-Vogg Aff., ¶ 27, Ex. G, WEC Drop Box Guidance 

of August 19, 2020).      

 In summarizing their position regarding the CTCL 

grant funds, Petitioners state that “[d]isparate impact on non-

urban electors occurred because of CTCL funding only going 

to Wisconsin’s largest cities” and that unnamed election 

officials “used COVID-19 to restrict in-person voting in 

rural/small town areas while promoting in-person/absentee 

voting in urban areas.”  (Pet. at ¶ 112).  As the petitioners are 

well aware from Judge Griesbach’s October 24, 2020 order 

denying their request for a temporary restraining order, this 

assertion is patently and demonstrably false.  (Woodall-Vogg 

Aff., Ex. F, Griesbach Order).  Over 100 Wisconsin 

municipalities of varying sizes and locations accepted CTCL 

funds. (Id.).   While it is certainly true that larger Wisconsin 

municipalities received larger grants, that fact reflects their size 

and the accompanying increased voting risks presented by 

COVID-19, not a nefarious plot to, as Petitioners put it, 

“conduct their elections pursuant to an agreement with CTCL 

rather than Wisconsin law.” (Pet. at 40).   
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II. THE CITY OF MILWAUKEE PROPERLY 

ALLOWED ABSENTEE BALLOT CANVASSERS 

TO COMPLETE PARTIAL ADDRESSES ON 

ABSENTEE BALLOT RETURN ENVELOPES. 

Petitioners allege that the MEC improperly instructed 

staff to complete partial witness addresses on absentee ballot 

return envelopes. (Pet. at ¶¶ 30-39).  As Petitioners correctly 

observe, this process was authorized by the WEC in guidance 

first published in October, 2016, and was subsequently 

reaffirmed several weeks prior to the November 3, 2020 

presidential election. (Pet. at ¶¶ 87 and 102; Pet. Ex. 18 and 

19).  Petitioners demand that this Court declare both the MEC’s 

actions and the WEC’s guidance unlawful, and consequently 

order the discounting of any affected absentee ballot.  For the 

following three reasons, the City of Milwaukee urges this 

Court to deny Petitioners’ requested relief. 

First, it is necessary to dispense with all pretense and 

bluntly recognize the true end goal of Petitioners’ request.  

Petitioners seek nothing less than the outright 

disenfranchisement of otherwise qualified electors based on 

what is—at best—a hyper-technicality made possible only by 

an extremely narrow reading of Wis. Stat § 6.87.  Petitioners 

do not claim that even a single address was inaccurately 
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identified by MEC staff, or that any affected address was itself 

disqualifying for some independent reason.  This not only casts 

serious doubt about the sincerity of Petitioners’ suggested 

impetus for this extraordinary action (concern about 

fraudulently cast ballots), but it also throws into sharp relief the 

extremity of the position Petitioners now push towards this 

Court—that Wis. Stat. § 6.87 mandates the disenfranchisement 

of qualified electors even though enfranchisement could just as 

readily be achieved through the simple identification of easily 

accessible and verifiable information.  Such an interpretation 

would needlessly impose an injustice on countless Wisconsin 

electors, and directly contravenes the stated purpose of the 

Wisconsin elections statutes—which is to maximize the 

enfranchisement of Wisconsin voters. See Wis. Stat. 5.01(1).  

For these reasons alone, Petitioners’ requested relief should be 

denied. 

Second, contrary to Petitioners’ assertions, neither the 

WEC’s guidance nor the MEC’s procedures for implementing 

it are in violation of any state law.1  While Petitioners assert 

                                            
1  The MEC’s procedures for obtaining missing witness 

address information are summarized in the affidavit of Claire 

Woodall-Vogg, Executive Director of the MEC, filed 

herewith. (See Woodall-Vogg Aff. at ¶¶ 3-10). 
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that § 6.87 prohibits clerks from completing missing witness 

address information, Petitioners do not identify—nor could 

they—any language in § 6.87 expressly stating such a 

prohibition.  Instead, Petitioners argue that because § 6.87 

already provides a procedure for correcting “improperly 

completed certificates,” that procedure must be viewed as 

mandatory, and by consequence exclusive of all others. (Pet. at 

¶ 96); Wis. Stat. § 6.87(9).  This supposedly exclusive 

correction procedure is found at § 6.87(9), and allows clerks to 

return “improperly completed” absentee ballot envelopes to the 

voter for correction.  Ballots with corrected certificates may be 

counted so long as they are returned to the clerk by 8:00 p.m. 

on election day. Wis. Stat. § 6.87(6) and (9).  

What Petitioners conveniently gloss over, however, is 

that the § 6.87(9) correction procedure is not one of the 

absentee ballot procedures made “mandatory” by Wis. Stat. § 

6.84(2).  By default, then, Wis. Stat § 6.87(9) is instead 

governed by the far more liberal legislative intent declared in 

Wis. Stat. § 5.01(1), which directs that “chs. 5 to 12 shall be 

construed to give effect to the will of the 

electors…notwithstanding informality or failure to fully 

comply with some of their provisions.”  In applying § 5.01(1), 

https://docs.legis.wisconsin.gov/document/statutes/ch.%205
https://docs.legis.wisconsin.gov/document/statutes/ch.%2012
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this Court has “quite consistently construed the provisions of 

election statutes as directory rather than mandatory so as to 

preserve the will of the elector.” Lanser v. Koconis, 62 Wis. 2d 

86, 91, 214 N.W.2d 425, 427 (1974). 

In this way, Petitioners’ characterization of § 6.87(9) as 

a mandatory, exclusive remedy falls apart.  By creating § 

6.87(9) but excluding that provision from the list of mandatory 

procedures stated in § 6.84(2), the legislature necessarily 

authorized the correction of absentee ballot certificates but 

chose not to rigidly impose a mandatory process through which 

to accomplish that goal.  In other words, there is simply nothing 

in § 6.87 to suggest that the § 6.87(9) procedure is the sole way 

to rehabilitate an insufficient absentee ballot certificate.  So 

long as the ballots are corrected by 8:00 p.m. on election day, 

all mandatory requirements of § 6.87 are satisfied.  Because the 

core assumption upon which Petitioners’ argument relies is 

legally unsound, their requested relief is improper and should 

be denied.  

Finally, this Court should reject the Petitioners’ requests 

based on their failure to timely assert their claims. The WEC’s 

guidance and the MEC’s witness address completion 

procedures are not new.  These policies have been a matter of 
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public record since October 2016, and have now been in effect 

through two presidential elections and all elections in between.  

Until this action, the MEC has never received any complaint 

regarding these procedures. (Woodall-Vogg Aff. at ¶ 9).  

The primary Petitioner, the Wisconsin Voters Alliance, 

was actively engaged in election-related litigation prior to the 

November 3, 2020 election. See Wisconsin Voters Alliance v. 

City of Racine, No. 20-C-1487, 2020 WL 6591209, at *1 (E.D. 

Wis. Oct. 21, 2020).  Petitioners could have, but chose not to, 

challenge the WEC’s guidance at that time—or any time since 

2016.  Even if Petitioners had then prevailed, both the WEC 

and MEC could have implemented alternative procedures to 

rehabilitate incomplete absentee ballot certifications, thereby 

preserving the enfranchisement of countless Wisconsin voters 

regardless of whether the WEC guidance was struck down.   

The fact that Petitioners waited until after the election—

when no remedy but the disenfranchisement of otherwise 

qualified electors remains available—should serve as a bar to 

Petitioners’ current complaints. See Hawkins v. Wisconsin 

Elections Comm'n, 2020 WI 75, ¶¶ 5, 9-10, 393 Wis. 2d 629, 

632-335, 948 N.W.2d 877, 878-80 (denying leave to 

commence election-related original action because inter alia 
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petitioners’ delay in seeking relief would cause “undue 

damage” to Wisconsin electors).  The voters of Milwaukee 

(and Wisconsin at large) should not be forced to bear the 

burden of Petitioners’ tardiness—intentional or not—in 

challenging a policy with which they disagree.  For these and 

the foregoing reasons, the City of Milwaukee requests that this 

Court deny Petitioners’ requested relief.  Alternatively, for the 

same reasons, in the unlikely event this Court finds the WEC’s 

guidance to be contrary to state law, this Court should grant 

only prospective relief so as to preserve the enfranchisement of 

innocent Wisconsin voters whose ballots were processed along 

then-existing guidelines.  

CONCLUSION 

For the reasons set forth above, the Court should rule in 

favor of the Respondents and in accordance with the law as 

outlined herein. 

 

 

(signature on next page) 
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