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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA 

DONALD J. TRUMP FOR 
PRESIDENT, INC., et al., 

Plaintiffs, 

 v. 

KATHY BOOCKVAR, et al.,  

Defendants. 

 No. 4:20-CV-02078 

 (Judge Brann) 

MEMORANDUM OPINION 

NOVEMBER 21, 2020 

Pending before this Court are various motions to dismiss Plaintiffs’ First 

Amended Complaint.  Plaintiffs in this matter are Donald J. Trump for President, 

Inc. (the “Trump Campaign”), and two voters, John Henry and Lawrence Roberts 

(the “Individual Plaintiffs”).1  Defendants, who filed these motions to dismiss, 

include seven Pennsylvania counties (the “Defendant Counties”), as well as 

Secretary of the Commonwealth Kathy Boockvar.2  

I. INTRODUCTION

In this action, the Trump Campaign and the Individual Plaintiffs

(collectively, the “Plaintiffs”) seek to discard millions of votes legally cast by 

Pennsylvanians from all corners – from Greene County to Pike County, and 

1  Doc. 125.  
2  Id.  Since the filing of the initial complaint, there have also been several intervenors and 

amicus petitioners. 
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everywhere in between.  In other words, Plaintiffs ask this Court to disenfranchise 

almost seven million voters.  This Court has been unable to find any case in which 

a plaintiff has sought such a drastic remedy in the contest of an election, in terms 

of the sheer volume of votes asked to be invalidated.  One might expect that when 

seeking such a startling outcome, a plaintiff would come formidably armed with 

compelling legal arguments and factual proof of rampant corruption, such that this 

Court would have no option but to regrettably grant the proposed injunctive relief 

despite the impact it would have on such a large group of citizens.   

That has not happened.  Instead, this Court has been presented with strained 

legal arguments without merit and speculative accusations, unpled in the operative 

complaint and unsupported by evidence.  In the United States of America, this 

cannot justify the disenfranchisement of a single voter, let alone all the voters of its 

sixth most populated state.  Our people, laws, and institutions demand more.  At 

bottom, Plaintiffs have failed to meet their burden to state a claim upon which 

relief may be granted.  Therefore, I grant Defendants’ motions and dismiss 

Plaintiffs’ action with prejudice. 

II. BACKGROUND 

A. Legal and Factual Background 

 The power to regulate and administer federal elections arises from the 

Constitution.3  “Because any state authority to regulate election to those offices 

                                                            
3  Cook v. Gralike, 531 U.S. 510, 522 (2001).  
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could not precede their very creation by the Constitution, such power ‘had to be 

delegated to, rather than reserved to by, the States.’”4  Consequently, the Elections 

Clause “delegated to the States the power to regulate the ‘Times, Places, and 

Manner of holding Elections for Senators and Representatives,’ subject to a grant 

of authority to Congress to ‘make or alter such Regulations.’”5  Accordingly, 

States’ power to “regulate the incidents of such elections, including balloting” is 

limited to “the exclusive delegation of power under the Elections Clause.”6 

Pennsylvania regulates the “times, places, and manner” of its elections 

through the Pennsylvania Election Code.7  The Commonwealth’s Constitution 

mandates that “[e]lections shall be free and equal; and no power, civil or military, 

shall at any time interfere to prevent the free exercise of the right of suffrage.”8  

Recognizing this as a foundational principle, the Pennsylvania Supreme Court has 

declared that the purpose of the Election Code is to promote “freedom of choice, a 

fair election and an honest election return.”9 

In October 2019, the General Assembly of Pennsylvania enacted Act 77, 

which, “for the first time in Pennsylvania,” extended the opportunity for all 

                                                            
4  Id. (quoting U.S. Term Limits v. Thornton, 514 U.S. 779, 804 (1995)).  
5  Id. (quoting U.S. Const. Art. I, § 4, cl. 1).  
6  Id. at 523.  
7  25 P.S. §§ 2601, et seq. 
8  Pa. Democratic Party v. Boockvar, 238 A.3d 345, 356 (Pa. 2020) (quoting Pa. Const., Art. I, 

§ 5).  
9  Id. (quoting Perles v. Hoffman, 213 A.2d 781, 783 (Pa. 1965)).  
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registered voters to vote by mail.10  Following the beginning of the COVID-19 

outbreak in March 2020, the General Assembly enacted laws regulating the mail-in 

voting system.11  Section 3150.16 of the Election Code sets forth procedural 

requirements that voters must follow in order for their ballot to be counted.12  

These procedures require, for example, that voters mark their ballots in pen or 

pencil, place them in secrecy envelopes, and that ballots be received by the county 

elections board on or before 8:00 P.M. on Election Day.13 

Nowhere in the Election Code is any reference to “curing” ballots, or the 

related practice of “notice-and-cure.”  This practice involves notifying mail-in 

voters who submitted procedurally defective mail-in ballots of these deficiencies 

and allowing those voters to cure their ballots.14  Notified voters can cure their 

ballots and have their vote counted by requesting and submitting a provisional 

ballot.15   

Recently, the Supreme Court of Pennsylvania in Democratic Party of 

Pennsylvania v. Boockvar addressed whether counties are required to adopt a 

notice-and-cure policy under the Election Code.16  Holding that they are not, the 

                                                            
10  Id. at 352 (citing 25 P.S. §§ 3150.11-3150.17).  Prior to the enactment of Act 77, voters were 

only permitted to vote by mail if they could “demonstrate their absence from the voting 
district on Election Day.”  Id. (internal citations omitted).   

11  E.g., 25 P.S. § 3150.16.  
12  Id. 
13  Id. 
14  Pa. Democratic Party, 238 A.3d at 372.  
15  Doc. 93 at 9.  
16  Pa. Democratic Party, 238 A.3d at 374.  
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court declined to explicitly answer whether such a policy is necessarily 

forbidden.17 

Following this decision, Secretary Boockvar sent an email on November 2, 

2020 encouraging counties to “provide information to party and candidate 

representatives during the pre-canvass that identifies the voters whose ballots have 

been rejected” so those ballots could be cured.18  From the face of the complaint, it 

is unclear which counties were sent this email, which counties received this email, 

or which counties ultimately followed Secretary Boockvar’s guidance.  

Some counties chose to implement a notice-and-cure procedure while others 

did not.19  Importantly, however, Plaintiffs allege only that Philadelphia County 

implemented such a policy.20  In contrast, Plaintiffs also claim that Lancaster and 

York Counties (as well as others) did not adopt any cure procedures and thus 

rejected all ballots cast with procedural deficiencies instead of issuing these voters 

provisional ballots.21   

Both Individual Plaintiffs had their ballots cancelled in the 2020 Presidential 

Election.22  John Henry submitted his mail-in ballot to Lancaster County; however, 

it was cancelled on November 6, 2020 because he failed to place his ballot in the 

                                                            
17  Id.  (holding only that the Election Code “does not provide for the ‘notice and opportunity to 

cure’ procedure sought by Petitioner”).  
18  Doc. 125 at ¶ 129.  
19  Id. at ¶¶ 124-27.   
20  Id. at ¶ 127.  
21  Id. at ¶ 130.  
22  Id. at ¶¶ 15-16.   
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required secrecy envelope.23  Similarly, after submitting his ballot to Fayette 

County, Lawrence Roberts discovered on November 9, 2020 that his ballot had 

been cancelled for an unknown reason.24  Neither was given an opportunity to cure 

his ballot.25 

B. The 2020 Election Results 

In large part due to the coronavirus pandemic still plaguing our nation, the 

rate of mail-in voting in 2020 was expected to increase dramatically.  As 

anticipated, millions more voted by mail this year than in past elections.  For 

weeks before Election Day, ballots were cast and collected.  Then, on November 3, 

2020, millions more across Pennsylvania and the country descended upon their 

local voting precincts and cast ballots for their preferred candidates.  When the 

votes were counted, the Democratic Party’s candidate for President, Joseph R. 

Biden Jr., and his running-mate, Kamala D. Harris, were determined to have 

received more votes than the incumbent ticket, President Donald J. Trump and 

Vice President Michael R. Pence.  As of the day of this Memorandum Opinion, the 

Biden/Harris ticket had received 3,454,444 votes, and the Trump/Pence ticket had 

received 3,373,488 votes, giving the Biden ticket a lead of more than 80,000 votes, 

per the Pennsylvania state elections return website.26  These results will become 

                                                            
23  Id. at ¶ 15.  
24  Id. at ¶ 16.  
25  Id. at ¶¶ 15-16.  
26  Pa. Dep’t of State, Unofficial Returns, Statewide, https://www.electionreturns.pa.gov/ (last 

visited on November 21, 2020).  
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official when counties certify their results to Secretary Boockvar on November 23, 

2020 – the result Plaintiffs seek to enjoin with this lawsuit.   

C. Procedural History 

Although this case was initiated less than two weeks ago, it has already 

developed its own tortured procedural history.  Plaintiffs have made multiple 

attempts at amending the pleadings, and have had attorneys both appear and 

withdraw in a matter of seventy-two hours.  There have been at least two perceived 

discovery disputes, one oral argument, and a rude and ill-conceived voicemail 

which distracted the Court’s attention from the significant issues at hand.27  The 

Court finds it helpful to place events in context before proceeding further. 

In the evening of November 9, 2020, Plaintiffs filed suit in this Court against 

Secretary Boockvar, as well as the County Boards of Elections for the following 

counties: Allegheny, Centre, Chester, Delaware, Montgomery, Northampton, and 

Philadelphia.28  The original complaint raised seven counts; two equal-protection 

claims, two due-process claims, and three claims under the Electors and Elections 

Clauses.29 

The following day, I convened a telephonic status conference with the 

parties to schedule future proceedings.  During that conference, I learned that 

several organizations, including the Democratic National Committee, sought to file 

                                                            
27  Doc. 131 (denied).  
28  See Doc. 1. 
29  Id. 
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intervention motions with the Court.  Later that day, I set a briefing schedule.30  

Additionally, November 17, 2020 was set aside for oral argument on any motions 

to dismiss, and the Court further told the parties to reserve November 19, 2020 in 

their calendars in the event that the Court determined that an evidentiary hearing 

was necessary.  Subsequent to the Court’s scheduling order, the proposed-

intervenors filed their motions, and the parties filed their briefings.  Plaintiffs then 

filed a motion for a preliminary injunction on November 12, 2020.31   

On November 12, 2020, Plaintiffs also underwent their first change in 

counsel.  Attorneys Ronald L. Hicks, Jr., and Carolyn B. McGee with Porter 

Wright Morris & Arthur LLP filed a motion seeking to withdraw from the case.  

The Court granted this motion, and Plaintiffs retained two attorneys from Texas, 

John Scott and Douglas Brian Hughes, to serve as co-counsel to their original 

attorney, Linda A. Kerns.   

The next day, November 13, 2020, was a relatively quiet day on the docket 

for this case, but an important one for the parties.  That day, the United States 

Court of Appeals for the Third Circuit issued a decision in Bognet v. Secretary 

Commonwealth of Pennsylvania.32  This decision, though not factually connected 

                                                            
30  See Doc. 35. 
31  Doc. 89. 
32  No. 20-3214, 2020 WL 6686120 (3d Cir. Nov. 13, 2020) (pending publication).  
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to this matter, addressed issues of standing and equal protection relevant to the 

Plaintiffs’ claims.33   

Thereafter, on Sunday, November 15, 2020 – the day Plaintiffs’ response to 

Defendants’ motions to dismiss was due – Plaintiffs filed a First Amended 

Complaint (the “FAC”) with the Court.  This new complaint excised five of the 

seven counts from the original complaint, leaving just two claims: one equal-

protection claim, and one Electors and Elections Clauses claim.34  In addition, a 

review of the redline attached to the FAC shows that Plaintiffs deleted numerous 

allegations that were pled in the original complaint.   

Plaintiffs acknowledge that under the Third Circuit’s decision in Bognet, this 

Court cannot find that Plaintiffs have standing for their Elections and Electors 

Clauses claim in the FAC.  Plaintiffs represent that they have included this claim in 

the FAC to preserve the argument for appellate review.  Because Plaintiffs have 

made this concession, and because the Third Circuit’s decision in Bognet is clear, 

this Court dismisses Count II for lack of standing without further discussion. 

Defendants filed new motions to dismiss and briefs in support thereof on 

November 16, 2020.  That evening, less than 24 hours before oral argument was to 

begin, Plaintiffs instituted a second series of substitutions in counsel.  Ms. Kerns, 

                                                            
33  For example, Bognet held that only the General Assembly had standing to raise claims under 

the Elections and Electors Clauses.  Id. at *7.  This ruling effectively shut the door on 
Plaintiffs’ allegations under those clauses of the Constitution. 

34  Doc. 125.   
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along with Mr. Scott and Mr. Hughes, requested this Court’s permission to 

withdraw from the litigation.  I granted the motions of the Texan attorneys because 

they had been involved with the case for approximately seventy-two hours.  

Because oral argument was scheduled for the following day, however, and because 

Ms. Kerns had been one of the original attorneys in this litigation, I denied her 

request.  I believed it best to have some semblance of consistency in counsel ahead 

of the oral argument.  That evening, attorney Marc A. Scaringi entered an 

appearance on behalf of Plaintiffs.  Furthermore, Mr. Scaringi asked the Court to 

postpone the previously-scheduled oral argument and evidentiary hearing.  The 

Court denied Mr. Scaringi’s motion for a continuance; given the emergency nature 

of this proceeding, and the looming deadline for Pennsylvania counties to certify 

their election results, postponing those proceedings seemed imprudent. 

On November 17, 2020, the Court prepared to address the parties in oral 

argument.  That morning, attorney Rudolph W. Giuliani entered his appearance on 

behalf of Plaintiffs.  With this last-minute appearance, Plaintiffs had made their 

final addition to their representation.35  At the conclusion of the argument, I 

determined that an evidentiary hearing (previously scheduled to take place on 

November 19, 2020) was no longer needed and cancelled that proceeding.  Instead, 

I imposed a new briefing schedule in light of the FAC’s filing, which arguably 

                                                            
35  Ms. Kerns has since withdrawn from the case. 
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mooted the initial motions to dismiss.  The parties submitted briefing on the 

issues.36 

D. Plaintiffs’ Claims 

Plaintiffs’ only remaining claim alleges a violation of equal protection.  This 

claim, like Frankenstein’s Monster, has been haphazardly stitched together from 

two distinct theories in an attempt to avoid controlling precedent.  The general 

thrust of this claim is that it is unconstitutional for Pennsylvania to give states 

discretion to adopt a notice-and-cure policy.  Invoking Bush v. Gore, Plaintiffs 

assert that such local control is unconstitutional because it creates an arbitrary 

system where some persons are allowed to cure procedurally defective mail-in 

ballots while others are not.   

Apparently recognizing that such a broad claim is foreclosed under the Third 

Circuit’s decision in Bognet, Plaintiffs try to merge it with a much simpler theory 

of harm based on the cancellation of Individual Plaintiffs’ ballots in order to satisfy 

standing.37  Because Individual Plaintiffs’ votes were invalidated as procedurally 

                                                            
36  Separately, Plaintiffs filed a motion seeking leave to file a second amended complaint.  Doc. 

172.  Having filed the FAC as of right, Plaintiffs may file a second amended complaint only 
with the opposing party's written consent or the court's leave.  During the oral argument on 
November 17, 2020, Defendants indicated that they would not consent to the filing of a third 
pleading and did not concur in the motion for leave to file this second amended complaint. 

37  Plaintiffs initially appeared to base their standing under the Equal Protection Clause on the 
theory that the notice-and-cure policy unlawfully allowed certain ballots to be counted, and 
that this inclusion of illegal ballots diluted Plaintiffs’ legal votes.  Doc. 1.  After Bognet 
expressly rejected this theory of standing, however, Plaintiffs have since reversed course and 
now argue that their standing is based on the cancellation of Individual Plaintiffs’ votes and 
the Trump Campaign’s “competitive standing.”  2020 WL 6686120, at *9-10; Doc. 124 at 2.  
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defective, Individual Plaintiffs argue, for purposes of standing, that their claim is 

based on the denial of their votes.  But on the merits, Plaintiffs appear to have 

abandoned this theory of harm and instead raise their broader argument that the 

lack of a uniform prohibition against notice-and-cure is unconstitutional.38  They 

assert this theory on behalf of both Individual Plaintiffs and the Trump Campaign.  

That Plaintiffs are trying to mix-and-match claims to bypass contrary 

precedent is not lost on the Court.  The Court will thus analyze Plaintiffs’ claims as 

if they had been raised properly and asserted as one whole for purposes of standing 

and the merits.  Accordingly, the Court considers Plaintiffs as alleging two equal-

protection claims.  The first being on behalf of Individual Plaintiffs whose ballots 

were cancelled.  And the second being on behalf of the Trump Campaign and 

raising the broad Bush v. Gore arguments that Plaintiffs allege is the main focus of 

this lawsuit.39  The Court analyzes both claims separately for purposes of standing 

and the merits analysis.  

III. STANDING  

Plaintiffs lack standing to raise either of their claims.  “Article III of the 

United States Constitution limits the power of the federal judiciary to ‘cases’ and 

                                                            

To the extent that Plaintiffs may still argue that votes have been unconstitutionally diluted 
(see, FAC ¶ 97), those claims are barred by the Third Circuit’s decision in Bognet. 

38  Plaintiffs essentially conceded that they were only setting forth the vote-denial theory for 
purposes of standing when they stated on the record at oral argument that they believed 
Individual Plaintiffs’ votes were lawfully cancelled.  Hr’g. Tr. 110:22-111:02.   

39  In briefing, Plaintiffs attempt to revive their previously-dismissed poll-watcher claims.  
Count I does not seek relief for those allegations, but the Court considers them, infra. 
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‘controversies.’”40  To satisfy the case-or-controversy requirement, a plaintiff must 

establish that they have standing.41  Standing is a “threshold” issue.42  It is an 

“irreducible constitutional minimum,” without which a federal court lacks 

jurisdiction to rule on the merits of an action.43  Consequently, federal courts are 

obligated to raise the issue of standing sua sponte.44 

The plaintiff bears the burden of establishing standing.45  To demonstrate 

standing, he must show: (1) an injury in fact, (2) that is fairly traceable to the 

challenged conduct of the defendant, and (3) that is likely to be redressed by a 

favorable judicial decision.46  “In assessing whether a plaintiff has carried this 

burden, [courts must] separate [the] standing inquiry from any assessment of the 

merits of the plaintiff’s claim.”47  “To maintain this fundamental separation 

between standing and merits at the dismissal stage, [courts] assume for the 

purposes of [the] standing inquiry that a plaintiff has stated valid legal claims.”48  

“While [the Court’s] standing inquiry may necessarily reference the ‘nature and 

                                                            
40  Pa. Voters All. v. Centre Cnty., No. 4:20-CV-01761, 2020 WL 6158309, at *3 (M.D. Pa. Oct. 

21, 2020) (quoting Cotrell v. Alcon Laboratories, 874 F.3d 154, 161-62 (3d Cir. 2017)). 
41  Cotrell, 874 F.3d at 161-62. 
42  Wayne Land & Mineral Grp., LLC v. Del. River Basin Comm’n, 959 F.3d 569, 573-74 (3d 

Cir. 2020) (internal citations omitted). 
43  Id. at 574 (quoting Lujan v. Defs. of Wildlife, 504 U.S. 555, 560 (1992)). 
44  Id. (quoting Seneca Reservation Corp. v. Twp. of Highland, 863 F.3d 245, 252 (3d Cir. 

2017).  
45  Cottrell, 874 F.3d at 162 (quoting Spokeo, Inc. v. Robins, 136 S. Ct. 1540, 1547 (2016)). 
46  Id. (quoting Spokeo, 136 S. Ct. at 1547).  
47  Id. 
48  Id. (citing Info. Handling Servs., Inc. v. Defense Automated Printing Servs., 338 F.3d 1024, 

1029 (D.C. Cir. 2003)).  
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source of the claims asserted,’ [the Court’s] focus remains on whether the plaintiff 

is the proper party to bring those claims.”49  

As discussed above, Plaintiffs allege two possible theories of standing.  

First, Individual Plaintiffs argue that their votes have been unconstitutionally 

denied.  Under this theory, Individual Plaintiffs must show that Defendant 

Counties’ use of the notice-and-cure procedure, as well as Secretary Boockvar’s 

authorization of this procedure, denied Individual Plaintiffs the right to vote.50  

Second, the Trump Campaign maintains that it has competitive standing.51 

Both theories are unavailing.  Assuming, as this Court must, that Plaintiffs 

state a valid equal-protection claim, the Court finds that Individual Plaintiffs have 

adequately established an injury-in-fact.  However, they fail to establish that it was 

Defendants who caused these injuries and that their purported injury of vote-denial 

is adequately redressed by invalidating the votes of others.  The Trump 

Campaign’s theory also fails because neither competitive nor associational 

standing applies, and it does not assert another cognizable theory of standing.  

   

                                                            
49  Id. (brackets and internal citations omitted). 
50  As discussed above, to the extent that Plaintiffs would have premised standing on the theory 

that Pennsylvania’s purportedly unconstitutional failure to uniformly prohibit the notice-and-
cure procedure constitutes vote-dilution, such an assertion would be foreclosed under Bognet.  
2020 WL 6686120, at *9-10.  Accordingly, the Court will only consider whether Individual 
Plaintiffs have standing under their vote-denial theory.  

51  In the interest of comprehensiveness, the Court also addresses whether the Trump Campaign 
has associational standing. 
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A. Voters 

1. Injury in Fact  

Individual Plaintiffs have adequately demonstrated that they suffered an 

injury-in-fact.  “[A] person’s right to vote is ‘individual and personal in nature.’”52  

Accordingly, the denial of a person’s right to vote is typically always sufficiently 

concrete and particularized to establish a cognizable injury.53  This is true 

regardless of whether such a harm is widely shared.54  So long as an injury is 

concrete, courts will find that an injury in fact exists despite the fact that such harm 

is felt by many.55  

This is precisely the situation presented here.  Individual Plaintiffs have 

adequately pled that their votes were denied.  As discussed above, the denial of a 

vote is a highly personal and concrete injury.  That Individual Plaintiffs had their 

ballots cancelled and thus invalidated is sufficiently personal to establish an injury 

in fact.  It is of no matter that many persons across the state might also have had 

their votes invalidated due to their county’s failure to implement a curing 

                                                            
52  Gill v. Whitford, 138 S. Ct. 1916, 1929 (2018) (quoting Reynolds v. Sims, 377 U.S. 533, 561 

(1964)).  
53  See Gomillion v. Lightfoot, 364 U.S. 339, 349 (1960) (Whittaker, J.) (noting the distinction 

between injuries caused by outright denial of the right to vote versus those caused by 
reducing the weight or power of an individual’s vote).  The Court notes that much of 
standing doctrine as it relates to voting rights arises from gerrymandering or vote-dilution 
cases, which often involve relatively abstract harms.  See, e.g., Gill, 138 S. Ct.; Gaffney v. 
Cummings, 412 U.S. 735 (1973); Reynolds v. Sims, 377 U.S. 533 (1964)).  

54  See Federal Elections Comm’n v. Akins, 524 U.S. 11, 24 (1998) (citing Public Citizen v. U.S. 
Dep’t of Justice, 491 U.S. 440, 449-50 (1989)). 

55  See id.  (“[W]here a harm is concrete, though widely shared, the [United States Supreme] 
Court has found ‘injury in fact.’”) (quoting Public Citizen, 491 U.S. at 449-50).  
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procedure.  Accordingly, the Court finds that Individual Plaintiffs have established 

injury in fact.  

2. Causation 

However, Individual Plaintiffs fail to establish that Defendant Counties or 

Secretary Boockvar actually caused their injuries.  First, Defendant Counties, by 

Plaintiffs’ own pleadings, had nothing to do with the denial of Individual 

Plaintiffs’ ability to vote.  Individual Plaintiffs’ ballots were rejected by Lancaster 

and Fayette Counties, neither of which is a party to this case.  None of Defendant 

Counties received, reviewed, or discarded Individual Plaintiffs’ ballots.  Even 

assuming that Defendant Counties unconstitutionally allowed other voters to cure 

their ballots, that alone cannot confer standing on Plaintiffs who seek to challenge 

the denial of their votes.   

Second, Individual Plaintiffs have not shown that their purported injuries are 

fairly traceable to Secretary Boockvar.  Individual Plaintiffs have entirely failed to 

establish any causal relationship between Secretary Boockvar and the cancellation 

of their votes.  The only connection the Individual Plaintiffs even attempt to draw 

is that Secretary Boockvar sent an email on November 2, 2020 to some number of 

counties, encouraging them to adopt a notice-and-cure policy.  However, they fail 

to allege which counties received this email or what information was specifically 

included therein.  Further, that this email encouraged counties to adopt a notice-

and-cure policy does not suggest in any way that Secretary Boockvar intended or 
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desired Individual Plaintiffs’ votes to be cancelled.  To the contrary, this email 

suggests that Secretary Boockvar encouraged counties to allow exactly these types 

of votes to be counted.  Without more, this Court cannot conclude that Individual 

Plaintiffs have sufficiently established that their injuries are fairly traceable to 

Secretary Boockvar.56   

3. Redressability 

In large part because the Individual Plaintiffs cannot establish that their 

injury is “fairly traceable” to the Defendants’ conduct, they also cannot show that 

their injury could be redressed by a favorable decision from this Court.57  Beyond 

that substantial hurdle, however, a review of the injury alleged and the relief 

sought plainly shows that the Individual Plaintiffs’ injury would not be redressable.  

The Individual Plaintiffs base their equal-protection claim on the theory that their 

                                                            
56  The Third Circuit has held that a party may have standing “to challenge government action 

that permits or authorizes third-party conduct that would otherwise be illegal in the absence 
of the Government’s action.”  Constitution Party of Pennsylvania v. Aichele, 757 F.3d 347, 
366 (3d Cir. 2014) (quoting Bloomberg L.P. v. CFTC, 949 F. Supp. 2d 91, 116 (D.D.C. 
2013)).  But in that case, standing was permitted to avoid a catch-22 situation where, absent 
standing against a third-party government actor, a plaintiff would not be able to bring suit 
against any responsible party.  Id. at 367.  Here, Plaintiffs allege that Secretary Boockvar is 
responsible for authorizing the unconstitutional actions of Defendant Counties.  However, 
unlike the plaintiffs in Aichele, Plaintiffs are able to sue Defendant Counties for their 
allegedly unconstitutional actions.  Moreover, because this Court has already concluded that 
Plaintiffs lack standing to sue Defendant Counties for their use of the notice-and-cure policy, 
it would be counterintuitive for Plaintiffs to have standing to challenge Secretary Boockvar’s 
authorization of this policy, which is even further removed from any purported harm that 
Individual Plaintiffs have suffered.  

57  See, e.g., Newdow v. Roberts, 603 F.3d 1002, 1011 (D.C. Cir. 2010) (noting that when an 
injury is caused by a third party not before the Court, courts cannot “redress injury . . . that 
results from [such] independent action.”) (ellipses and alterations in original) (quoting Simon 
v. E. Ky. Welfare Rights Org., 426 U.S. 26, 41-42 (1976)). 
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right to vote was denied.  Their prayer for relief seeks, in pertinent part: (1) an 

order, declaration, or injunction from this Court prohibiting the Defendants from 

certifying the results of the 2020 General Election in Pennsylvania on a 

Commonwealth-wide basis; and (2) another order prohibiting Defendants from 

certifying the results which include ballots the Defendants permitted to be cured.   

Neither of these orders would redress the injury the Individual Plaintiffs 

allege they have suffered.  Prohibiting certification of the election results would 

not reinstate the Individual Plaintiffs’ right to vote.  It would simply deny more 

than 6.8 million people their right to vote.  “Standing is measured based on the 

theory of harm and the specific relief requested.”58  It is not “dispensed in gross: A 

plaintiff's remedy must be tailored to redress the plaintiff's particular injury.”59  

Here, the answer to invalidated ballots is not to invalidate millions more.  

Accordingly, Plaintiffs have not shown that their injury would be redressed by the 

relief sought. 

B. Trump Campaign  

The standing inquiry as to the Trump Campaign is particularly nebulous 

because neither in the FAC nor in its briefing does the Trump Campaign clearly 

assert what its alleged injury is.  Instead, the Court was required to embark on an 

                                                            
58  Donald J. Trump for President, Inc. v. Boockvar, No. 2:20-CV-966, 2020 WL 5997680, at 

*37 (W.D. Pa. Oct. 10, 2020) (citing Gill, 138 S. Ct. at 1934). 
59  Gill, 138 S. Ct. at 1934 (citing DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 353 (2006)). 
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extensive project of examining almost every case cited to by Plaintiffs to piece 

together the theory of standing as to this Plaintiff – the Trump Campaign.   

The Trump Campaign first posits that “as a political committee for a federal 

candidate,” it has “Article III standing to bring this action.”60  On its face, this 

claim is incorrect.  Simply being a political committee does not obviate the need 

for an injury-in-fact, nor does it automatically satisfy the other two elements of 

standing.   

For this proposition, the Trump Campaign relies on two federal cases where 

courts found associational standing by a political party’s state committee.  

Therefore, the Court considers whether the Trump Campaign can raise 

associational standing, but finds that those cases are inapposite.61  First, a 

candidate’s political committee and a political party’s state committee are not the 

same thing.  Second, while the doctrine of associational standing is well 

established, the Trump Campaign overlooks a particularly relevant, very recent 

decision from another federal court – one where the Trump Campaign itself argued 

that it had associational standing.  In Donald J. Trump for President, Inc. v. 

Cegavske,62 the Trump Campaign asserted associational standing, and that court 

rejected this theory.   

                                                            
60  Doc. 170 at 11. 
61  Texas Democratic Party v. Benkiser, 459 F.3d 582 (5th Cir. 2006); Orloski v. Davis, 564 F. 

Supp. 526 (M.D. Pa. 1983). 
62  No. 2:20-CV-1445, 2020 WL 5626974 (D. Nev. Sept. 18, 2020). 
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Associational standing allows an entity to bring suit on behalf of members 

upon a showing that: (1) “its members would otherwise have standing to sue in 

their own right;” (2) “the interests it seeks to protect are germane to the 

organization's purpose;” and (3) “neither the claim asserted nor the relief requested 

requires the participation of individual members in the lawsuit.”63 

In Cegavske (another case in which the Trump Campaign alleged violations 

of equal protection), the court found that the Trump Campaign failed to satisfy the 

second prong of associational standing because it “represents only Donald J. 

Trump and his ‘electoral and political goals’ of reelection.”64  That court noted that 

while the Trump Campaign might achieve its purposes through its member voters, 

the “constitutional interests of those voters are wholly distinct” from that of the 

Trump Campaign.65  No different here.  Even if the Individual Plaintiffs attempted 

to vote for President Trump, their constitutional interests are different, precluding a 

finding of associational standing.  In any event, because the Individual Plaintiffs 

lack standing in this case, the Trump Campaign cannot satisfy the first prong of 

associational standing either.   

The Trump Campaign’s second theory is that it has “‘competitive standing’ 

based upon disparate state action leading to the ‘potential loss of an election.’”66  

                                                            
63  Hunt v. Wash. State Apple Advertising Comm'n, 432 U.S. 333, 343 (1977). 
64  Cegavske, 2020 WL 5626974 at *4 (internal citations omitted).  
65  Id. 
66  Doc. 170 at 11 (citing Drake v. Obama, 664 F.3d 774, 783 (9th Cir. 2011)). 
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Pointing to a case from the United States Court of Appeals for the Ninth Circuit, 

Drake v. Obama,67 the Trump Campaign claims this theory proves injury-in-fact.  

First, the Court finds it important to emphasize that the term “competitive 

standing” has specific meaning in this context.  Second, the Trump Campaign’s 

reliance on the theory of competitive standing under Drake v. Obama is, at best, 

misguided.  Subsequent case law from the Ninth Circuit has explained that 

competitive standing “is the notion that ‘a candidate or his political party has 

standing to challenge the inclusion of an allegedly ineligible rival on the ballot, on 

the theory that doing so hurts the candidate’s or party’s own chances of prevailing 

in the election.’”68  In the present matter, there is no allegation that the Democratic 

Party’s candidate for President, or any other candidate, was ineligible to appear on 

the ballot.   

Examination of the other case law cited to by Plaintiffs contradicts their 

theory that competitive standing is applicable here for the same reason.  For 

example, in Texas Democratic Party v. Benkiser, the United States Court of 

Appeals for the Fifth Circuit found competitive standing in a case in which the 

Democratic Party petitioned against the decision to deem a candidate ineligible and 

                                                            
67  664 F.3d. 
68  Townley v. Miller, 722 F.3d 1128, 1135 (9th Cir. 2013) (emphasis added) (quoting Drake, 

664 F.3d at 782); see also Mecinas v. Hobbs, No. CV-19-05547, 2020 WL 3472552, at *11-
12 (D. Ariz. June 25, 2020) (explaining the current state of the doctrine of competitive 
standing and collecting cases). 
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replace him with another.69  Likewise, in Schulz v. Williams, the United States 

Court of Appeals for the Second Circuit found competitive standing where the 

Conservative party alleged an injury in fact by arguing that a candidate from the 

Libertarian Party of New York was improperly placed on the ballot for the 

Governor’s race in 1994.70  By way of yet another example, Plaintiffs’ citation to 

Fulani v. Hogsett makes the same point; competitive standing applies to challenges 

regarding the eligibility of a candidate.  There, the Indiana Secretary of State was 

required to certify the names of candidates for President by a certain date.71  When 

the Secretary failed to certify the Democratic and Republican candidates by that 

date, the New Alliance party challenged the inclusion of those candidates on the 

ballot, arguing that allowing these ineligible candidates constituted an injury-in-

fact.72  Three other cases relied on by Plaintiffs illustrate separate grounds for 

stating an injury in fact, all still relating to ballot provisions.73 

It is telling that the only case from the Third Circuit cited to by Plaintiffs, 

Marks v. Stinson, does not contain a discussion of competitive standing or any 

other theory of standing applicable in federal court.74  Simply pointing to another 

                                                            
69  459 F.3d at 586. 
70  44 F.3d 48, 53 (2d Cir. 1994). 
71  917 F.2d 1028, 1029-30 (7th Cir. 1990). 
72  Id. 
73  See Green Party of Tennessee v. Hargett, 767 F.3d 533, 542-43 (6th Cir. 2014) (finding that 

Plaintiffs had standing to challenge Tennessee’s ballot-access laws); see also Pavek v. 
Donald J. Trump for President, Inc., 967 F.3d 905, 907 (8th Cir. 2020) (finding that 
Plaintiffs had standing to challenge the ballot-ordering provision in Minnesota);  Nelson v. 
Warner, No. 3:19-0898, 2020 WL 4582414, at *3 (S.D. W. Va. Aug. 10, 2020) (same). 

74  19 F.3d 873 (3d Cir. 1994). 
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case where a competitor in an election was found to have standing does not 

establish competitive standing in this matter.  Without more, this Court declines to 

take such an expansive view of the theory of competitive standing, particularly 

given the abundance of guidance from other Circuits, based on Plaintiffs’ own 

citations, limiting the use of this doctrine.   

The Trump Campaign has not offered another theory of standing, and 

therefore, cannot meet its burden of establishing Article III jurisdiction.  To be 

clear, this Court is not holding that a political campaign can never establish 

standing to challenge the outcome of an election; rather, it merely finds that in this 

case, the Trump Campaign has not pled a cognizable theory.75 

IV. MOTION TO DISMISS 12(b)(6) 

A. Legal Standard  

Under Federal Rule of Civil Procedure 12(b)(6), the Court dismisses a 

complaint, in whole or in part, if the plaintiff has failed to “state a claim upon 

which relief can be granted.”  A motion to dismiss “tests the legal sufficiency of a 

claim”76 and “streamlines litigation by dispensing with needless discovery and 

factfinding.”77  “Rule 12(b)(6) authorizes a court to dismiss a claim on the basis of 

                                                            
75  Even assuming, however, that the Trump Campaign could establish that element of standing, 

it would still fail to satisfy the causation and redressability requirements for the same reasons 
that the Voter Plaintiffs do.  To the extent the Trump Campaign alleges any injury at all, its 
injury is attenuated from the actions challenged. 

76  Richardson v. Bledsoe, 829 F.3d 273, 289 n. 13 (3d Cir. 2016) (Smith, C.J.) (citing Szabo v. 
Bridgeport Machines, Inc., 249 F.3d 672, 676 (7th Cir. 2001) (Easterbrook, J.)). 

77   Neitzke v. Williams, 490 U.S. 319, 326-27 (1989). 
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a dispositive issue of law.”78  This is true of any claim, “without regard to whether 

it is based on an outlandish legal theory or on a close but ultimately unavailing 

one.”79 

Following the Roberts Court’s “civil procedure revival,”80 the landmark 

decisions of Bell Atlantic Corporation v. Twombly81 and Ashcroft v. Iqbal82 

tightened the standard that district courts must apply to 12(b)(6) motions.83  These 

cases “retired” the lenient “no-set-of-facts test” set forth in Conley v. Gibson and 

replaced it with a more exacting “plausibility” standard.84 

Accordingly, after Twombly and Iqbal, “[t]o survive a motion to dismiss, a 

complaint must contain sufficient factual matter, accepted as true, to ‘state a claim 

to relief that is plausible on its face.’”85  “A claim has facial plausibility when the 

plaintiff pleads factual content that allows the court to draw the reasonable 

inference that the defendant is liable for the misconduct alleged.”86  “Although the 

plausibility standard does not impose a probability requirement, it does require a 

pleading to show more than a sheer possibility that a defendant has acted 

                                                            
78   Id. at 326 (internal citations omitted). 
79   Id. at 327. 
80  Howard M. Wasserman, The Roberts Court and the Civil Procedure Revival, 31 Rev. Litig. 

313, 316, 319-20 (2012). 
81  550 U.S. 544 (2007). 
82  556 U.S. 662 (2009). 
83  Id. at 670. 
84  Id. 
85   Id. at 678 (quoting Twombly, 550 U.S. at 570). 
86   Id. 
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unlawfully.”87  Moreover, “[a]sking for plausible grounds . . . calls for enough facts 

to raise a reasonable expectation that discovery will reveal evidence of 

[wrongdoing].”88 

The plausibility determination is “a context-specific task that requires the 

reviewing court to draw on its judicial experience and common sense.”89  No 

matter the context, however, “[w]here a complaint pleads facts that are ‘merely 

consistent with’ a defendant’s liability, it ‘stops short of the line between 

possibility and plausibility of entitlement to relief.’”90 

When disposing of a motion to dismiss, the Court “accept[s] as true all 

factual allegations in the complaint and draw[s] all inferences from the facts 

alleged in the light most favorable to [the plaintiff].”91  However, “the tenet that a 

court must accept as true all of the allegations contained in the complaint is 

inapplicable to legal conclusions.”92  “Threadbare recitals of the elements of a 

cause of action, supported by mere conclusory statements, do not suffice.”93  

As a matter of procedure, the Third Circuit has instructed that: 

Under the pleading regime established by Twombly and Iqbal, a court 
reviewing the sufficiency of a complaint must take three steps. First, it 

                                                            
87   Connelly v. Lane Const. Corp., 809 F.3d 780, 786 (3d Cir. 2016) (Jordan, J.) (internal 

quotations and citations omitted). 
88   Twombly, 550 U.S. at 556. 
89   Iqbal, 556 U.S. at 679. 
90   Id. at 678 (quoting Twombly, 550 U.S. at 557). 
91   Phillips v. County. of Allegheny, 515 F.3d 224, 228 (3d Cir. 2008) (Nygaard, J.). 
92   Iqbal, 556 U.S. at 678;  
93   Id. (citing Twombly, 550 U.S. at 555); see also Fowler v. UPMC Shadyside, 578 F.3d 203, 

210 (3d Cir. 2009) (Nygaard, J.) (“After Iqbal, it is clear that conclusory or ‘bare-bones’ 
allegations will no longer survive a motion to dismiss.”). 
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must tak[e] note of the elements [the] plaintiff must plead to state a 
claim. Second, it should identify allegations that, because they are no 
more than conclusions, are not entitled to the assumption of truth. 
Finally, [w]hen there are well-pleaded factual allegations, [the] court 
should assume their veracity and then determine whether they plausibly 
give rise to an entitlement to relief.94 

B. Equal Protection 

Even if Plaintiffs had standing, they fail to state an equal-protection claim.  

The Equal Protection Clause of the Fourteenth Amendment commands that no 

state shall “deny to any person within its jurisdiction the equal protection of the 

laws.”95  The principle of equal protection is fundamental to our legal system 

because, at its core, it protects the People from arbitrary discrimination at the hands 

of the State. 

But, contrary to Plaintiffs’ assertions, not all “unequal treatment” requires 

Court intervention.96  The Equal Protection Clause “does not forbid 

classifications.”97  It simply keeps governmental decisionmakers from treating 

similarly situated persons differently.98  The government could not function if 

complete equality were required in all situations.  Consequently, a classification 

resulting in “some inequality” will be upheld unless it is based on an inherently 

suspect characteristic or “jeopardizes the exercise of a fundamental right.”99 

                                                            
94   Connelly, 809 F.3d at 787 (internal quotations and citations omitted). 
95  U.S. Const. Amend. XIV, cl. 1.  
96  Doc. 170 at 29. 
97  Nordlinger v. Hahn, 505 U.S. 1, 10 (1992) (citing F.S. Royster Guano Co. v. Virginia, 253 

U.S. 412, 415 (1920)).  
98   Id. (citing F.S. Royster Guano Co. v. Virginia, 253 U.S. 412, 415 (1920)).  
99  Id. (quoting McGowan v. Maryland, 366 U.S. 420, 425-26 (1961)).  
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One such fundamental right, at issue in this case, is the right to vote.  Voting 

is one of the foundational building blocks of our democratic society, and that the 

Constitution firmly protects this right is “indelibly clear.”100  All citizens of the 

United States have a constitutionally protected right to vote.101  And all citizens 

have a constitutionally protected right to have their votes counted.102   

With these background principles firmly rooted, the Court turns to the merits 

of Plaintiffs’ equal-protection claims.  The general gist of their claims is that 

Secretary Boockvar, by failing to prohibit counties from implementing a notice-

and-cure policy, and Defendant Counties, by adopting such a policy, have created a 

“standardless” system and thus unconstitutionally discriminated against Individual 

Plaintiffs.  Though Plaintiffs do not articulate why, they also assert that this has 

unconstitutionally discriminated against the Trump Campaign.  

As discussed above, the Court will address Individual Plaintiffs’ and the 

Trump Campaign’s claims separately.  Because Individual Plaintiffs premised 

standing on the purported wrongful cancellation of their votes, the Court will only 

analyze whether Defendants have impermissibly burdened Individual Plaintiffs’ 

ability to vote.  Further, the Court will consider two issues raised by the Trump 

Campaign; the first being whether it has stated a valid claim alleging 

discrimination relating to its use of poll-watchers, and the second being whether 

                                                            
100  Reynolds v. Sims, 377 U.S. 533, 554 (1964).  
101  Id. (citing Ex parte Yarbrough, 110 U.S. 651 (1884)).  
102  Id. (citing United States v. Mosley, 238 U.S. 383 (1915)). 
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the General Assembly’s failure to uniformly prohibit (or permit) the notice-and-

cure procedure is unconstitutional.  

1. Individual Plaintiffs 

States have “broad authority to regulate the conduct of elections, including 

federal ones.”103  “This authority includes ‘broad powers to determine the 

conditions under which the right of suffrage may be exercised.’”104  Because states 

must have freedom to regulate elections if “some sort of order, rather than chaos, is 

to accompany the democratic processes,”105 such regulation is generally insulated 

from the stringent requirements of strict scrutiny.106 

Instead, state regulation that burdens voting rights is normally subject to the 

Anderson-Burdick balancing test, which requires that a court “weigh the asserted 

injury to the right to vote against the ‘precise interests put forward by the State as 

justifications for the burden imposed by its rule.’”107  Under this test, “any ‘law 

respecting the right to vote – whether it governs voter qualifications, candidate 

selection, or the voting process,’ is subjected to ‘a deferential “important 

                                                            
103  Griffin v. Roupas, 385 F.3d 1128, 1130 (7th Cir. 2004) (citing U.S. Const. Art. I, § 4, cl. 1).  
104  Donald J. Trump for President, Inc., 2020 WL 5997680, at *38 (quoting Shelby County, Ala. 

v. Holder, 570 U.S. 529, 543 (2013)).  
105  Id. (quoting Burdick v. Takushi, 504 U.S. 428, 433 (1992)).  
106  Burdick, 504 U.S. at 432-33.  
107  Crawford v. Marion County Election Board, 553 U.S. 181, 190 (2008) (quoting Burdick, 504 

U.S. at 434).  
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regulatory interests” standard for nonsevere, nondiscriminatory restrictions, 

reserving strict scrutiny for laws that severely restrict the right to vote.’”108 

The Anderson-Burdick balancing test operates on a sliding scale.109  Thus, 

more restrictive laws are subject to greater scrutiny.  Conversely, “minimally 

burdensome and nondiscriminatory” regulations are subject to “a level of scrutiny 

‘closer to rational basis.’”110  “And where the state imposes no burden on the ‘right 

to vote’ at all, true rational basis review applies.”111 

Here, because Defendants’ conduct “imposes no burden” on Individual 

Plaintiffs’ right to vote, their equal-protection claim is subject to rational basis 

review.112  Defendant Counties, by implementing a notice-and-cure procedure, 

have in fact lifted a burden on the right to vote, even if only for those who live in 

those counties.  Expanding the right to vote for some residents of a state does not 

burden the rights of others.113  And Plaintiffs’ claim cannot stand to the extent that 

it complains that “the state is not imposing a restriction on someone else’s right to 

vote.”114  Accordingly, Defendant Counties’ use of the notice-and-cure procedure 

                                                            
108  Donald J. Trump for President, 2020 WL 5997680, at *39 (quoting Crawford, 533 U.S. at 

204 (Scalia, J. concurring)).  
109  See id. at *40; see also Arizona Libertarian Party v. Hobbs, 925 F.3d 1085, 1090 (9th Cir. 

2019); Fish v. Schwab, 957 F.3d 1105, 1124 (10th Cir. 2020).  
110 Donald J. Trump for President, 2020 WL 5997680, at *39 (quoting Ohio Council 8 Am. 

Fed’n of State v. Husted, 814 F.3d 329, 335 (6th Cir. 2016)).  
111  Id. (citing Biener v. Calio, 361 F.3d 206, 215 (3d Cir. 2004)).  
112  Even after questioning from this Court during oral argument regarding the appropriate 

standard of review for their equal-protection claim, Plaintiffs failed to discuss this key aspect 
of the claim in briefing.  See Doc. 170. 

113  See, e.g., Short v. Brown, 893 F.3d 671, 677 (9th Cir. 2018). 
114  Donald J. Trump for President, 2020 WL 5997680, at *44 (emphasis in original).  
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(as well as Secretary Boockvar’s authorization of this procedure) will be upheld 

unless it has no rational basis.115 

Individual Plaintiffs’ claims fail because it is perfectly rational for a state to 

provide counties discretion to notify voters that they may cure procedurally 

defective mail-in ballots.  Though states may not discriminatorily sanction 

procedures that are likely to burden some persons’ right to vote more than others, 

they need not expand the right to vote in perfect uniformity.  All Plaintiffs have 

alleged is that Secretary Boockvar allowed counties to choose whether or not they 

wished to use the notice-and-cure procedure.  No county was forced to adopt 

notice-and-cure; each county made a choice to do so, or not.  Because it is not 

irrational or arbitrary for a state to allow counties to expand the right to vote if they 

so choose, Individual Plaintiffs fail to state an equal-protection claim.  

Moreover, even if they could state a valid claim, the Court could not grant 

Plaintiffs the relief they seek.  Crucially, Plaintiffs fail to understand the 

relationship between right and remedy.  Though every injury must have its proper 

redress,116 a court may not prescribe a remedy unhinged from the underlying right 

being asserted.117  By seeking injunctive relief preventing certification of the 

Pennsylvania election results, Plaintiffs ask this Court to do exactly that.  Even 

                                                            
115  Biener, 361 F.3d at 215.  
116  Marbury v. Madison, 5 U.S. 137, 147 (1803).  
117  Gill, 138 S. Ct. at 1934 (“A plaintiff’s remedy must be tailored to redress the plaintiff’s 

particular injury.”) (citing Cuno, 547 U.S. at 353). 
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assuming that they can establish that their right to vote has been denied, which they 

cannot, Plaintiffs seek to remedy the denial of their votes by invalidating the votes 

of millions of others.  Rather than requesting that their votes be counted, they seek 

to discredit scores of other votes, but only for one race.118  This is simply not how 

the Constitution works. 

When remedying an equal-protection violation, a court may either “level up” 

or “level down.”119  This means that a court may either extend a benefit to one that 

has been wrongfully denied it, thus leveling up and bringing that person on par 

with others who already enjoy the right,120 or a court may level down by 

withdrawing the benefit from those who currently possess it.121  Generally, “the 

preferred rule in a typical case is to extend favorable treatment” and to level up.122  

In fact, leveling down is impermissible where the withdrawal of a benefit would 

necessarily violate the Constitution.123  Such would be the case if a court were to 

remedy discrimination by striking down a benefit that is constitutionally 

guaranteed. 

                                                            
118  Curiously, Plaintiffs now claim that they seek only to enjoin certification of the presidential 

election results.  Doc. 183 at 1.  They suggest that their requested relief would thus not 
interfere with other election results in the state.  But even if it were logically possible to hold 
Pennsylvania’s electoral system both constitutional and unconstitutional at the same time, the 
Court would not do so.     

119  Heckler v. Matthews, 465 U.S. 728, 740 (1984) (internal citations omitted).  
120  Id. at 741; Califano v. Westcott, 443 U.S. 76, 90-91 (1979).  
121  E.g., Sessions v. Morales-Santana, 137 S. Ct. 1678, 1701 (2017).  
122  Id. (internal citations omitted).  
123  See Palmer v. Thompson, 403 U.S. 217, 226-27 (1971) (addressing whether a city’s decision 

to close pools to remedy racial discrimination violated the Thirteenth Amendment); see also 
Reynolds, 377 U.S. at 554 (citing Mosley, 238 U.S. at 383). 
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Here, leveling up to address the alleged cancellation of Plaintiffs’ votes 

would be easy; the simple answer is that their votes would be counted.  But 

Plaintiffs do not ask to level up.  Rather, they seek to level down, and in doing so, 

they ask the Court to violate the rights of over 6.8 million Americans.  It is not in 

the power of this Court to violate the Constitution.124  “The disenfranchisement of 

even one person validly exercising his right to vote is an extremely serious 

matter.”125  “To the extent that a citizen’s right to vote is debased, he is that much 

less a citizen.”126 

Granting Plaintiffs’ requested relief would necessarily require invalidating 

the ballots of every person who voted in Pennsylvania.  Because this Court has no 

authority to take away the right to vote of even a single person, let alone millions 

of citizens, it cannot grant Plaintiffs’ requested relief.   

2. Trump Campaign 

Plaintiffs’ brief in opposition to the motions to dismiss spends only one 

paragraph discussing the merits of its equal-protection claim.  Plaintiffs raise two 

arguments as to how equal protection was violated.  The first is that “Defendants 

excluded Republican/Trump observers from the canvass so that they would not 

                                                            
124  Marbury, 5 U.S. at 147.  
125  Perles v. County Return Bd. of Northumberland County, 202 A.2d 538, 540 (Pa. 1964) 

(cleaned up).  
126  Id. at 567.  
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observe election law violations.”127  The second claims that the “use of notice/cure 

procedures violated equal protection because it was deliberately done in counties 

where defendants knew that mail ballots would favor Biden/Democrats.”128  The 

former finds no support in the operative pleading, and neither states an equal-

protection violation. 

Count I of the FAC makes no mention of disparity in treatment of observers 

based on which campaign they represented.  Instead, Count I discusses the use of 

“standardless” procedures.  These are two separate theories of an equal protection 

violation.  That deficiency aside, to the extent this new theory is even pled, 

Plaintiffs fail to plausibly plead that there was “uneven treatment” of Trump and 

Biden watchers and representatives.  Paragraphs 132-143 of the FAC are devoted 

to this alleged disparity.  None of these paragraphs support Plaintiffs’ argument.  A 

selection below:  

 “Defendants have not allowed watchers and representatives to be 
present . . .”129   

 “In Centre County, the central pre-canvassing location was a large 
ballroom. The set-up was such that the poll watchers did not have 
meaningful access to observe the canvassing and tabulation process of 
mail-in and absentee ballots, and in fact, the poll watchers and 
observers who were present could not actually observe the ballots 
such that they could confirm or object to the validity of the ballots.”130 

                                                            
127  Doc. 170 at 29.  Count I makes no mention of the poll-watching allegations, nor does it seek 

relief for any violation of law on the basis of those allegations.  Out of an abundance of 
caution, however, the Court considers whether these allegations state a claim.   

128  Id. 
129  Doc. 125 at ¶ 134 (emphasis added). 
130  Id. at ¶ 135 (emphasis added). 
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 “In Philadelphia County, poll watchers and canvass representatives 
were denied access altogether in some instances.”131 

 “In Delaware County, observers were denied access to a back room 
counting area . . .”132 
 

None of these allegations (or the others in this section) claim that the Trump 

Campaign’s watchers were treated differently than the Biden campaign’s watchers.  

Simply alleging that poll watchers did not have access or were denied access to 

some areas does not plausibly plead unequal treatment.  Without actually alleging 

that one group was treated differently than another, Plaintiffs’ first argument falls 

flat.  

Likewise, Plaintiffs cannot salvage their notice-and-cure theory by invoking 

Bush v. Gore.133  Plaintiffs claim that the Equal Protection clause “imposes a 

‘minimum requirement for nonarbitrary treatment of voters’ and forbids voting 

systems and practices that distribute resources in ‘standardless’ fashion, without 

‘specific rules designed to ensure uniform treatment.’”134  Plaintiffs attempt to craft 

a legal theory from Bush, but they fail because: (1) they misapprehend the issues at 

play in that case; and (2) the facts of this case are distinguishable. 

Plaintiffs’ interpretation of Bush v. Gore would broaden the application of 

that case far beyond what the Supreme Court of the United States endorsed.  In 

Bush, the Supreme Court stopped a recount of votes in Florida in the aftermath of 

                                                            
131  Id. at ¶ 136 (emphasis added). 
132  Id. at ¶ 137 (emphasis added). 
133  531 U.S. 98 (2000). 
134  Doc. 170 at 13. 
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the 2000 Presidential Election.  Despite Plaintiffs’ assertions, Bush does not stand 

for the proposition that every rule or system must ensure uniform treatment.  In 

fact, the Supreme Court explicitly said so, explaining: “[t]he question before the 

Court is not whether local entities, in the exercise of their expertise, may develop 

different systems for implementing elections.”135  Instead, the Court explained that 

its holding concerned a “situation where a state court with the power to assure 

uniformity has ordered a statewide recount with minimal procedural 

safeguards.”136  Where a state court has ordered such a remedy, the Supreme Court 

held that “there must be at least some assurance that the rudimentary requirements 

of equal treatment and fundamental fairness are satisfied.”137  In other words, the 

lack of guidance from a court constituted an equal-protection violation. 

In the instant matter, Plaintiffs are not challenging any court action as a 

violation of equal protection, and they do not allege that Secretary Boockvar’s 

guidance differed from county to county, or that Secretary Boockvar told some 

counties to cure ballots and others not to.  That some counties may have chosen to 

implement the guidance (or not), or to implement it differently, does not constitute 

an equal-protection violation.  “[M]any courts that have recognized that counties 

may, consistent with equal protection, employ entirely different election 

                                                            
135  Bush, 531 U.S. at 109 (emphasis added). 
136  Id. 
137  Id. 
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procedures and voting systems within a single state.”138  “Arguable differences in 

how elections boards apply uniform statewide standards to the innumerable 

permutations of ballot irregularities, although perhaps unfortunate, are to be 

expected, just as judges in sentencing-guidelines cases apply uniform standards 

with arguably different results.”139  Requiring that every single county administer 

elections in exactly the same way would impose untenable burdens on counties, 

whether because of population, resources, or a myriad of other reasonable 

considerations.  

V. CONCLUSION   

Defendants’ motions to dismiss the First Amended Complaint are granted 

with prejudice.  Leave to amend is denied.  “Among the grounds that could justify 

a denial of leave to amend are undue delay, bad faith, dilatory motive, prejudice, 

and futility.”140  Given that: (1) Plaintiffs have already amended once as of right; 

(2) Plaintiffs seek to amend simply in order to effectively reinstate their initial 

complaint and claims; and (3) the deadline for counties in Pennsylvania to certify 

their election results to Secretary Boockvar is November 23, 2020, amendment 

would unduly delay resolution of the issues. This is especially true because the 

Court would need to implement a new briefing schedule, conduct a second oral 

argument, and then decide the issues.   

                                                            
138  Donald J. Trump for President, 2020 WL 5997680, at *44. 
139  Northeast Ohio Coalition for the Homeless v. Husted, 837 F.3d 612, 636 (6th Cir. 2020). 
140  Lorenz v. CSX Corp., 1 F.3d 1406, 1413–14 (3d Cir.1993). 
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An appropriate Order follows. 

BY THE COURT: 
 
 

s/ Matthew W. Brann 
       Matthew W. Brann 
       United States District Judge 
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BIBAS, Circuit Judge.  

Free, fair elections are the lifeblood of our democracy. Charges of unfairness are seri-

ous. But calling an election unfair does not make it so. Charges require specific allegations 

and then proof. We have neither here. 

The Trump Presidential Campaign asserts that Pennsylvania’s 2020 election was unfair. 

But as lawyer Rudolph Giuliani stressed, the Campaign “doesn’t plead fraud. . . . [T]his is 

not a fraud case.” Mot. to Dismiss Hr’g Tr. 118:19–20, 137:18. Instead, it objects that 

Pennsylvania’s Secretary of State and some counties restricted poll watchers and let voters 

fix technical defects in their mail-in ballots. It offers nothing more. 

This case is not about whether those claims are true. Rather, the Campaign appeals on 

a very narrow ground: whether the District Court abused its discretion in not letting the 

Campaign amend its complaint a second time. It did not. 

Most of the claims in the Second Amended Complaint boil down to issues of state law. 

But Pennsylvania law is willing to overlook many technical defects. It favors counting 

votes as long as there is no fraud. Indeed, the Campaign has already litigated and lost many 

of these issues in state courts. 

The Campaign tries to repackage these state-law claims as unconstitutional discrimina-

tion. Yet its allegations are vague and conclusory. It never alleges that anyone treated the 

Trump campaign or Trump votes worse than it treated the Biden campaign or Biden votes. 

And federal law does not require poll watchers or specify how they may observe. It also 

says nothing about curing technical state-law errors in ballots. Each of these defects is fatal, 
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and the proposed Second Amended Complaint does not fix them. So the District Court 

properly denied leave to amend again. 

Nor does the Campaign deserve an injunction to undo Pennsylvania’s certification of 

its votes. The Campaign’s claims have no merit. The number of ballots it specifically chal-

lenges is far smaller than the roughly 81,000-vote margin of victory. And it never claims 

fraud or that any votes were cast by illegal voters. Plus, tossing out millions of mail-in 

ballots would be drastic and unprecedented, disenfranchising a huge swath of the electorate 

and upsetting all down-ballot races too. That remedy would be grossly disproportionate to 

the procedural challenges raised. So we deny the motion for an injunction pending appeal. 

I. BACKGROUND 

A. Pennsylvania election law 

In Pennsylvania, each county runs its own elections. 25 Pa. Stat. § 2641(a). Counties 

choose and staff polling places. § 2642(b), (d). They buy their own ballot boxes and voting 

booths and machines. § 2642(c). They even count the votes and post the results. § 2642(k), 

(l). In all this, counties must follow Pennsylvania’s Election Code and regulations. But 

counties can, and do, adopt rules and guidance for election officers and electors. § 2642(f). 

And they are charged with ensuring that elections are “honestly, efficiently, and uniformly 

conducted.” § 2642(g). 

1. Poll watchers and representatives. Counties must admit qualified poll “watchers” 

to observe votes being tallied. 25 Pa. Stat. § 2650(a). Poll watchers must be registered to 

vote in the county where they will serve. § 2687(b). Each candidate can pick two poll 

watchers per election district; each political party, three. § 2687(a). The poll watchers 
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remain at the polling place while election officials count in-person ballots. § 2687(b). They 

can ask to check voting lists. Id. And they get to be present when officials open and count 

all the mail-in ballots. § 3146.8(b). Likewise, candidates’ and political parties’ “represent-

atives” may be present when absentee and mail-in ballots are inspected, opened, or 

counted, or when provisional ballots are examined. §§ 2602(a.1), (q.1), 3050(a.4)(4), 

3146.8(g)(1.1) & (2); see also § 3050(a.4)(12) (defining provisional ballots as those cast 

by voters whose voter registration cannot be verified right away). 

Still, counties have some control over these poll watchers and representatives. The 

Election Code does not tell counties how they must accommodate them. Counties need 

only allow them “in the polling place” or “in the room” where ballots are being inspected, 

opened, or counted. §§ 2687(b), 3050(a.4)(4), 3146.8(g)(1.1) & (2). Counties are expected 

to set up “an enclosed space” for vote counters at the polling place, and poll watchers “shall 

remain outside the enclosed space.” § 2687(b). So the counties decide where the watchers 

stand and how close they get to the vote counters. 

2. Mail-in ballots. For decades, Pennsylvania let only certain people, like members of 

the military and their families, vote by mail. See, e.g., 25 Pa. Stat. § 3146.1. But last year, 

as part of a bipartisan election reform, Pennsylvania expanded mail-in voting. Act of Oct. 

31, 2019, Pub. L. No. 552, sec. 8, § 1310-D, 2019 Pa. Legis. Serv. Act 2019-77 (S.B. 421). 

Now, any Pennsylvania voter can vote by mail for any reason. See 25 Pa. Stat. §§ 2602(t), 

3150.11(a). 

To vote by mail, a Pennsylvania voter must take several steps. First, he (or she) must 

ask the State (Commonwealth) or his county for a mail-in ballot. 25 Pa. Stat. § 3150.12(a). 
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To do that, he must submit a signed application with his name, date of birth, address, and 

other information. § 3150.12(b)–(c). He must also provide a driver’s license number, the 

last four digits of his Social Security number, or the like. §§ 2602(z.5), 3150.12b(a), (c). 

Once the application is correct and complete, the county will approve it. See 

§§ 3150.12a(a), 3150.12b. 

Close to the election, the county will mail the voter a mail-in ballot package. § 3150.15. 

The package has a ballot and two envelopes. The smaller envelope (also called the secrecy 

envelope) is stamped “Official Election Ballot.” § 3150.14(a). The larger envelope is 

stamped with the county board of election’s name and address and bears a printed voter 

declaration. Id. 

Next, the voter fills out the ballot. § 3150.16(a). He then folds the ballot; puts it into the 

first, smaller secrecy envelope; and seals it. Id. After that, he puts the secrecy envelope 

inside the larger envelope and seals that too. Id. He must also “fill out, date and sign the 

declaration printed” on the outside of the larger envelope. §§ 3150.16(a), 3150.14(b). The 

declaration for the November 2020 election read thus: 

I hereby declare that I am qualified to vote from the below stated address at this elec-
tion; that I have not already voted in this election; and I further declare that I marked 
my ballot in secret. I am qualified to vote the enclosed ballot. I understand I am no 
longer eligible to vote at my polling place after I return my voted ballot. However, if 
my ballot is not received by the county, I understand I may only vote by provisional 
ballot at my polling place, unless I surrender my balloting materials, to be voided, to 
the judge of elections at my polling place. 

 
[BAR CODE] 
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Voter, sign or mark here/Votante firme o mar[q]ue aqui 
 
X_______________________________________ 
 
_________________________________________ 
Date of signing (MM/DD/YYYY)/Fechade firme (MM/DD/YYYY) 
 
_________________________________________ 
Voter, print name/Votante, nombre en letra de impreta 
 
 

In re: Canvass of Absentee and Mail-in Ballots of November 3, 2020 General Election, 

Nos. 31–35 EAP & 29 WAP 2020, ___ A.3d ___, 2020 WL 6875017, at *4 (Pa. Nov. 23, 

2020). Once the voter assembles the ballot packet, he can mail it back or deliver it in per-

son. 25 Pa. Stat. § 3150.16(a). 

Not every voter can be expected to follow this process perfectly. Some forget one of 

the envelopes. Others forget to sign on the dotted line. Some major errors will invalidate a 

ballot. For instance, counties may not count mail-in ballots that lack secrecy envelopes. 

Pa. Dem. Party v. Boockvar, 238 A.3d 345, 378–80 (Pa. 2020). But the Election Code says 

nothing about what should happen if a county notices these errors before election day. 

Some counties stay silent and do not count the ballots; others contact the voters and give 

them a chance to correct their errors.  

B. Facts and procedural history  

On appeal from the dismissal of a complaint, we take the factual allegations as true:  

1. Mail-in voting. For months, Pennsylvanians went to the polls, so to speak. The first 

batch of mail-in ballots went out to voters in late September. As they trickled back in, 

election officials noticed that some voters had not followed the rules. Some ballots were 
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not in secrecy envelopes, so those packages were lighter and thinner than complete ballot 

packages. Others had declarations that voters had not completed. Some counties did not 

notify voters about these defective ballots. Others, including the counties named in this 

suit, decided to reach out to these voters to let them cure their mistakes by voting provi-

sionally on Election Day or asking for a replacement ballot.  

2. Election Day. Though more than two million Pennsylvanians voted by mail, even 

more voted in person. On Election Day, November 3, the Campaign set up poll watchers 

at polling places around the Commonwealth. Appellees’ election officials kept poll watch-

ers and representatives away from where ballots were opened, counted, and tallied. In Phil-

adelphia, for instance, poll watchers were kept six to twenty-five feet back from officials. 

In comparison, other, “Republican[-]controlled” counties did give the Campaign’s poll 

watchers and representatives full access. Second Am. Compl. ¶¶ 151, 154. 

In all, nearly seven million Pennsylvanians voted, more than a third of them by mail. 

Unofficial Returns for the 2020 Presidential Election, Pa. Dep’t of State, https://www. 

electionreturns.pa.gov/ (last visited Nov. 27, 2020). As of today, former Vice President 

Biden leads President Trump in Pennsylvania by 81,660 votes. Id.  

Pennsylvania’s counties certified their election results by the November 23 certification 

deadline. 25 Pa. Stat. § 2642(k). The next morning, the Secretary of State (technically, Sec-

retary of the Commonwealth) certified the vote totals, and the Governor signed the Certif-

icate of Ascertainment and sent it to the U.S. Archivist. Department of State Certifies Pres-

idential Election Results, PA Media, https://www.media.pa.gov/Pages/State-details.aspx? 

newsid=435 (last visited Nov. 27, 2020). The certified margin of victory was 80,555 votes. Id. 
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3. This lawsuit. Almost a week after the election, the Campaign (as well as two voters) 

sued seven Pennsylvania counties and Secretary of State Kathy Boockvar. It alleged that 

they had violated the Due Process, Equal Protection, and Electors and Elections Clauses of 

the U.S. Constitution by taking two basic actions: First, the counties (encouraged by Sec-

retary Boockvar) identified defective mail-in ballots early and told voters how to fix them. 

Second, they kept poll watchers and representatives from watching officials count all bal-

lots.  

So far, the Campaign has filed or tried to file three complaints. The original Complaint, 

filed November 9, set out six counts (plus a duplicate). After Boockvar and the counties 

moved to dismiss, on November 15 the Campaign filed a First Amended Complaint as of 

right, dropping four of the six counts (plus the duplicate), including all the counts relating 

to poll watchers and representatives. The Campaign sought a preliminary injunction to 

block certifying the election results. Boockvar and the counties again moved to dismiss. 

On November 18, the Campaign sought to file a Second Amended Complaint, resurrecting 

four dropped claims from the original Complaint and adding three more about how Phila-

delphia had blocked poll watching. 

The District Court ended these volleys, denying leave to file the Second Amended 

Complaint. Instead, it dismissed the First Amended Complaint with prejudice and denied 

the Campaign’s motion for a preliminary injunction as moot. Donald J. Trump for Presi-

dent, Inc. v. Boockvar, No. 4:20-cv-02078, ___ F. Supp. 3d ___, 2020 WL 6821992 (M.D. 

Pa. Nov. 21, 2020). In doing so, it held that the individual voters lacked standing. Id. at *5–
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6. We commend the District Court for its fast, fair, patient handling of this demanding 

litigation. 

4. This appeal. The Campaign filed this appeal on Sunday, November 22, and we 

granted its motion to expedite. The Campaign filed its brief and another motion November 

23; opposing briefs and filings arrived the next day. We are issuing this opinion nonprece-

dentially so we can rule by November 27. 

The Campaign does not challenge the District Court’s finding that the voters lacked 

standing, so we do not consider their claims. On appeal, it seeks only narrow relief: to 

overturn the District Court’s decision not to let it amend its complaint again. We address 

that claim in Part II. Separately, the Campaign asks us for an injunction to prevent the 

certified vote totals from taking effect. We address that claim in Part III. 

II. THE DISTRICT COURT PROPERLY DENIED LEAVE  
TO AMEND THE COMPLAINT AGAIN 

After one amendment, the District Court denied the Campaign’s motion to amend the 

complaint a second time. We review that denial for abuse of discretion. Premier Comp. 

Sol., LLC v. UPMC, 970 F.3d 316, 318–19 (3d Cir. 2020). But on any standard of review, 

the court got it right. 

Courts should grant leave to amend “freely . . . when justice so requires.” Fed. R. Civ. 

P. 15(a)(2). In civil-rights cases, that means granting leave unless “amendment would be 

futile or inequitable.” Vorchheimer v. Phila. Owners Ass’n, 903 F.3d 100, 113 (3d Cir. 

2018); Cureton v. NCAA, 252 F.3d 267, 272–73 (3d Cir. 2001) (giving undue delay as an 

example of inequity). Here, the Campaign’s request fails as both inequitable and futile.  
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A. The Campaign’s delay was undue, given its stress on needing to resolve the 
case by November 23  

When the Campaign was before the District Court, it focused its arguments on the need 

to resolve the case by Pennsylvania’s deadline for counties to certify their votes: Monday, 

November 23. Indeed, all three iterations of the complaint focused their prayers for relief 

on blocking the certification of the vote tally. The Campaign said it could get no “mean-

ingful remedy” after that date. Br. in Supp. of Mot. for TRO & PI, Dkt. 89-1, at 4. 

The Campaign filed its First Amended Complaint on November 15, eight days before 

the certification deadline. In response to several pending motions to dismiss, it dropped 

many of the challenged counts from the original Complaint. It did not then move to file a 

Second Amended Complaint until November 18, when its opposition to the new motions 

to dismiss was due. And it did not file a brief in support of that motion until Friday, No-

vember 20. Certification was three days away. 

As the District Court rightly noted, amending that close to the deadline would have 

delayed resolving the issues. True, delay alone is not enough to bar amendment. Cureton, 

252 F.3d at 273. But “at some point, the delay will become ‘undue,’ placing an unwarranted 

burden on the court.” Id. (quoting Adams v. Gould, Inc., 739 F.2d 858, 868 (3d Cir. 1984)). 

The Campaign’s motion would have done just that. It would have mooted the existing mo-

tions to dismiss and required new briefing, possibly new oral argument, and a reasoned 

judicial opinion within seventy-two hours over a weekend. That is too much to ask—espe-

cially since the proposed Second Amended Complaint largely repleaded many claims aban-

doned by the first one. Cf. Rolo v. City Investing Co. Liquidating Tr., 155 F.3d 644, 654–
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55 (3d Cir. 1998) (affirming denial of leave to amend because the movant sought largely 

to “replead facts and arguments that could have been pled much earlier”). 

Having repeatedly stressed the certification deadline, the Campaign cannot now pivot 

and object that the District Court abused its discretion by holding the Campaign to that 

very deadline. It did not. 

B. Amending the Complaint again would have been futile 

The Campaign focuses on critiquing the District Court’s discussion of undue delay. 

Though the court properly rested on that ground, we can affirm on any ground supported 

by the record. Another ground also supports its denial of leave to amend: it would have 

been futile. 

1. The Campaign had to plead plausible facts, not just conclusory allegations. Plain-

tiffs must do more than allege conclusions. Rather, “a complaint must contain sufficient 

factual matter, accepted as true, to ‘state a claim to relief that is plausible on its face.’ ” 

Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 

544, 570 (2007)). “Threadbare recitals of the elements of a cause of action, supported by 

mere conclusory statements, do not suffice.” Id. The Second Amended Complaint does not 

meet Twombly and Iqbal’s baseline standard of specifics. 

To start, note what it does not allege: fraud. Indeed, in oral argument before the District 

Court, Campaign lawyer Rudolph Giuliani conceded that the Campaign “doesn’t plead 

fraud.” Mot. to Dismiss Hr’g Tr. 118:19–20 (Nov. 17, 2020). He reiterated: “If we had 

alleged fraud, yes, but this is not a fraud case.” Id. at 137:18. 
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Though it alleges many conclusions, the Second Amended Complaint is light on facts. 

Take the nearly identical paragraphs introducing Counts One, Two, Four, and Six: “Dem-

ocrats who controlled the Defendant County Election Boards engaged in a deliberate 

scheme of intentional and purposeful discrimination . . . by excluding Republican and 

Trump Campaign observers from the canvassing of the mail ballots in order to conceal 

their decision not to enforce [certain ballot] requirements.” Second Am. Compl. ¶¶ 167, 

193, 222, 252. That is conclusory. So is the claim that, “[u]pon information and belief, a 

substantial portion of the approximately 1.5 million absentee and mail votes in Defendant 

Counties should not have been counted.” Id. ¶¶ 168, 194, 223, 253. “Upon information and 

belief” is a lawyerly way of saying that the Campaign does not know that something is a 

fact but just suspects it or has heard it. “While legal conclusions can provide the framework 

of a complaint, they must be supported by factual allegations.” Iqbal, 556 U.S. at 679. Yet 

the Campaign offers no specific facts to back up these claims. 

2. The Campaign has already litigated and lost most of these issues. Many of the Sec-

ond Amended Complaint’s claims have already had their day in court. The Campaign can-

not use this lawsuit to collaterally attack those prior rulings. On Counts One, Two, Four, 

and Six, the Campaign has already litigated whether ballots that lack a handwritten name, 

address, or date on the outer envelope must be disqualified. See In re: Canvass of Absentee 

and Mail-in Ballots, 2020 WL 6875017, at *1. The Pennsylvania Supreme Court ruled 

against the Campaign, holding: “[T]he Election Code does not require boards of elections 

to disqualify mail-in or absentee ballots submitted by qualified electors who signed the 

declaration on their ballot’s outer envelope but did not handwrite their name, their address, 
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and/or date, where no fraud or irregularity has been alleged.” Id. at *1. That holding un-

dermines the Campaign’s suggestions that defective ballots should not have been counted. 

Counts One and Two also challenge the requirement that poll watchers be registered 

electors of the county they wish to observe and that observers be Pennsylvania lawyers. 

But a federal district court has already held “that the county-residency requirement for poll 

watching does not, as applied to the particular circumstances of this election, burden any 

of [the Campaign’s] fundamental constitutional rights.” Donald J. Trump for President, 

Inc. v. Boockvar, No. 2:20-cv-966, ___ F. Supp. 3d ___, 2020 WL 5997680, at *66 (W.D. 

Pa. Oct. 10, 2020). The Campaign never appealed that decision, so it is bound by it. 

Count Seven alleges that Philadelphia’s Board of Elections violated due process by 

obstructing poll watchers and representatives. But nothing in the Due Process Clause re-

quires having poll watchers or representatives, let alone watchers from outside a county or 

less than eighteen feet away from the nearest table. The Campaign cites no authority for 

those propositions, and we know of none. (Ditto for notice-and-cure procedures.) And the 

Campaign litigated and lost that claim under state law too. The Pennsylvania Supreme 

Court held that the Election Code requires only that poll watchers be in the room, not that 

they be within any specific distance of the ballots. In re Canvassing Observation Appeal 

of: City of Phila. Bd. of Electors, No. 30 EAP 2020, ___ A.3d ___, 2020 WL 6737895, at 

*8–9 (Pa. Nov. 17, 2020). 

The Campaign does not even challenge the dismissal of Counts Three, Five, and Nine, 

the Electors and Elections Clause counts. It concedes that under our recent decision, it lacks 

standing to pursue alleged violations of those clauses. Bognet v. Sec’y Commonwealth of 
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Pa., No. 20-3214, ___ F.3d ___, 2020 WL 6686120, at *6–9 (3d Cir. Nov. 13, 2020). Given 

its concession, we need not consider the issue any more. 

The Second Amended Complaint thus boils down to the equal-protection claims in 

Counts Two, Four, Six, and Eight. They require not violations of state law, but discrimina-

tion in applying it. Those claims fail too. 

3. The Campaign never pleads that any defendant treated the Trump and Biden cam-

paigns or votes differently. A violation of the Equal Protection Clause requires more than 

variation from county to county. It requires unequal treatment of similarly situated parties. 

But the Campaign never pleads or alleges that anyone treated it differently from the Biden 

campaign. Count One alleges that the counties refused to credential the Campaign’s poll 

watchers or kept them behind metal barricades, away from the ballots. It never alleges that 

other campaigns’ poll watchers or representatives were treated differently. Count Two al-

leges that an unnamed lawyer was able to watch all aspects of voting in York County, while 

poll watchers in Philadelphia were not. It also makes a claim about one Jared M. Mellott, 

who was able to poll watch in York County. Counts Four and Six allege that poll watcher 

George Gallenthin had no issues in Bucks County but was barred from watching in Phila-

delphia. And Count Eight alleges that Philadelphia officials kept Jeremy Mercer too far 

away to verify that ballots were properly filled out. None of these counts alleges facts 

showing improper vote counting. And none alleges facts showing that the Trump campaign 

was singled out for adverse treatment. The Campaign cites no authority suggesting that an 

actor discriminates by treating people equally while harboring a partisan motive, and we 

know of none. 
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These county-to-county variations do not show discrimination. “[C]ounties may, con-

sistent with equal protection, employ entirely different election procedures and voting sys-

tems within a single state.” Donald J. Trump for President, Inc., 2020 WL 5997680, at *44 

(collecting cases). Even when boards of elections “vary . . . considerably” in how they de-

cide to reject ballots, those local differences in implementing statewide standards do not 

violate equal protection. Ne. Ohio Coal. for the Homeless v. Husted, 837 F.3d 612, 635–

36 (6th Cir. 2016); see also Wexler v. Anderson, 452 F.3d 1226, 1231–33 (11th Cir. 2006) 

(recognizing that equal protection lets different counties use different voting systems). 

Nor does Bush v. Gore help the Campaign. 531 U.S. 98 (2000) (per curiam). There, the 

Florida Supreme Court had ratified treating ballots unequally. Id. at 107. That was because 

the principle it set forth, the “intent of the voter,” lacked any “specific standards to ensure 

its equal application.” Id. at 105–06. The lack of any standards at all empowered officials 

to treat ballots arbitrarily, violating equal protection. Id. Here, by contrast, Pennsylvania’s 

Election Code gives counties specific guidelines. To be sure, counties vary in implement-

ing that guidance, but that is normal. Reasonable county-to-county variation is not discrim-

ination. Bush v. Gore does not federalize every jot and tittle of state election law. 

4. The relief sought—throwing out millions of votes—is unprecedented. Finally, the 

Second Amended Complaint seeks breathtaking relief: barring the Commonwealth from 

certifying its results or else declaring the election results defective and ordering the Penn-

sylvania General Assembly, not the voters, to choose Pennsylvania’s presidential electors. 

It cites no authority for this drastic remedy. 
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The closest the Campaign comes to justifying the relief it seeks is citing Marks v. Stin-

son, 19 F.3d 873 (3d Cir. 1994). But those facts were a far cry from the ones here. In Marks, 

the district court found that the Stinson campaign had orchestrated “massive absentee ballot 

fraud, deception, intimidation, harassment and forgery.” Id. at 887 (quoting district court’s 

tentative findings). It had lied to voters, deceived election officials, and forged ballots. Id. 

at 877. We remanded that case, instructing that “the district court should not direct the 

certification of a candidate unless it finds, on the basis of record evidence, that the desig-

nated candidate would have won the election but for wrongdoing.” Id. at 889. And that 

seemed likely: the Stinson campaign had gotten about 600 net absentee-ballot applications 

(roughly 1000 minus 400 that were later rejected), more than the 461-vote margin of vic-

tory. Id. at 876–77. 

Here, however, there is no clear evidence of massive absentee-ballot fraud or forgery. 

On the contrary, at oral argument in the District Court, the Campaign specifically disa-

vowed any claim of fraud. And the margin of victory here is not nearly as close: not 461 

votes, but roughly 81,000. 

 Though district courts should freely give leave to amend, they need not do so when 

amendment would be futile. Because the Second Amended Complaint would not survive a 

motion to dismiss, the District Court properly denied leave to file it. 

III. NO STAY OR INJUNCTION IS WARRANTED 

We could stop here. Once we affirm the denial of leave to amend, this case is over. Still, 

for completeness, we address the Campaign’s emergency motion to stay the effect of cer-

tification. No stay or injunction is called for. 
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Though the Campaign styles its motion as seeking a stay or preliminary injunction, 

what it really wants is an injunction pending appeal. But it neither requested that from the 

District Court during the appeal nor showed that it could not make that request, as required 

by Federal Rule of Appellate Procedure 8(a)(2)(A). That failure bars the motion. 

Even if we could grant relief, we would not. Injunctions pending appeal, like prelimi-

nary injunctions, are “extraordinary remed[ies] never awarded as of right.” Winter v. 

NRDC, 555 U.S. 7, 24 (2008). For a stay or injunction pending appeal, the movant must 

show both (1) a “strong” likelihood of success on the merits and (2) irreparable injury 

absent a stay or injunction. Hilton v. Braunskill, 481 U.S. 770, 776 (1987). The first two 

factors are “the most critical.” Nken v. Holder, 556 U.S. 418, 434 (2009). After that, we 

also balance (3) whether a stay or injunction will injure other interested parties (also called 

the balance of equities) and (4) the public interest. Hilton, 481 U.S. at 776; In re Revel AC, 

Inc., 802 F.3d 558, 568–71 (3d Cir. 2015). None of the four factors favors taking this ex-

traordinary step. 

A. The Campaign has no strong likelihood of success on the merits  

As discussed, the Campaign cannot win this lawsuit. It conceded that it is not alleging 

election fraud. It has already raised and lost most of these state-law issues, and it cannot 

relitigate them here. It cites no federal authority regulating poll watchers or notice and cure. 

It alleges no specific discrimination. And it does not contest that it lacks standing under the 

Elections and Electors Clauses. These claims cannot succeed. 
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B. The Campaign faces no irreparable harm 

The Campaign has not shown that denying relief will injure it. “Upon information and 

belief,” it suspects that many of the 1.5 million mail-in ballots in the challenged counties 

were improperly counted. Second Am. Compl. ¶¶ 168, 194, 223, 253. But it challenges no 

specific ballots. The Campaign alleges only that at most three specific voters cast ballots 

that were not counted. Id. ¶ 237 (one voter); First Am. Compl. ¶¶ 15–16, 112 (three). And 

it never alleges that anyone except a lawful voter cast a vote. Of the seven counties whose 

notice-and-cure procedures are challenged, four (including the three most populous) rep-

resented that they gave notice to only about 6,500 voters who sent in defective ballot pack-

ages. Allegheny Cty. Opp. Mot. TRO & PI 7–8, D. Ct. Dkt. No. 193 (Nov. 20, 2020). The 

Campaign never disputed these numbers or alleged its own. Even if 10,000 voters got no-

tice and cured their defective ballots, and every single one then voted for Biden, that is less 

than an eighth of the margin of victory. 

Without more facts, we will not extrapolate from these modest numbers to postulate 

that the number of affected ballots comes close to the certified margin of victory of 80,555 

votes. Denying relief will not move the needle. 

Plus, states are primarily responsible for running federal elections. U.S. Const. art. I, 

§ 4, cl. 1; 3 U.S.C. § 5. Pennsylvania law has detailed mechanisms for disputing election 

results. 25 Pa. Stat. §§ 3261–3474. Because the Campaign can raise these issues and seek 

relief through state courts and then the U.S. Supreme Court, any harm may not be irrepa-

rable. Touchston v. McDermott, 234 F.3d 1130, 1132–33 (11th Cir. 2000) (per curiam) (en 

banc). 
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C. The balance of equities opposes disenfranchising voters  

Nor would granting relief be equitable. The Campaign has already litigated and lost 

most of these issues as garden-variety state-law claims. It now tries to turn them into federal 

constitutional claims but cannot. See Bognet, 2020 WL 6686120, at *11.  

Even if it could, it has delayed bringing this suit. For instance, in proposed Count Four, 

it challenges giving voters notice and letting them cure ballot defects as violating equal 

protection. The Campaign could have disputed these practices while they were happening 

or during the canvassing period. Instead, it waited almost a week after Election Day to file 

its original complaint, almost another week to amend it, and then another three days to 

amend it again. Its delay is inequitable, and further delay would wreak further inequity. 

And the Campaign’s charges are selective. Though Pennsylvanians cast 2.6 million 

mail-in ballots, the Campaign challenges 1.5 million of them. It cherry-picks votes cast in 

“Democratic-heavy counties” but not “those in Republican-heavy counties.” Second Am. 

Compl. ¶ 8. Without compelling evidence of massive fraud, not even alleged here, we can 

hardly grant such lopsided relief. 

Granting relief would harm millions of Pennsylvania voters too. The Campaign would 

have us set aside 1.5 million ballots without even alleging fraud. As the deadline to certify 

votes has already passed, granting relief would disenfranchise those voters or sidestep the 

expressed will of the people. Tossing out those ballots could disrupt every down-ballot race 

as well. There is no allegation of fraud (let alone proof) to justify harming those millions 

of voters as well as other candidates. 
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D. The public interest favors counting all lawful voters’ votes  

Lastly, relief would not serve the public interest. Democracy depends on counting all 

lawful votes promptly and finally, not setting them aside without weighty proof. The public 

must have confidence that our Government honors and respects their votes. 

What is more, throwing out those votes would conflict with Pennsylvania election law. 

The Pennsylvania Supreme Court has long “liberally construed” its Election Code “to pro-

tect voters’ right to vote,” even when a ballot violates a technical requirement. Shambach 

v. Bickhart, 845 A.2d 793, 802 (Pa. 2004). “Technicalities should not be used to make the 

right of the voter insecure.” Appeal of James, 105 A.2d 64, 66 (Pa. 1954) (internal quota-

tion marks omitted). That court recently reiterated: “[T]he Election Code should be liber-

ally construed so as not to deprive, inter alia, electors of their right to elect a candidate of 

their choice.” Pa. Dem. Party, 238 A.3d at 356. Thus, unless there is evidence of fraud, 

Pennsylvania law overlooks small ballot glitches and respects the expressed intent of every 

lawful voter. In re: Canvass of Absentee and Mail-in Ballots, 2020 WL 6875017, at *1 (plu-

rality opinion). In our federalist system, we must respect Pennsylvania’s approach to run-

ning elections. We will not make more of ballot technicalities than Pennsylvania itself does. 

* * * * * 

Voters, not lawyers, choose the President. Ballots, not briefs, decide elections. The bal-

lots here are governed by Pennsylvania election law. No federal law requires poll watchers 

or specifies where they must live or how close they may stand when votes are counted. Nor 

does federal law govern whether to count ballots with minor state-law defects or let voters 
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cure those defects. Those are all issues of state law, not ones that we can hear. And earlier 

lawsuits have rejected those claims. 

Seeking to turn those state-law claims into federal ones, the Campaign claims discrim-

ination. But its alchemy cannot transmute lead into gold. The Campaign never alleges that 

any ballot was fraudulent or cast by an illegal voter. It never alleges that any defendant 

treated the Trump campaign or its votes worse than it treated the Biden campaign or its 

votes. Calling something discrimination does not make it so. The Second Amended Com-

plaint still suffers from these core defects, so granting leave to amend would have been 

futile.  

And there is no basis to grant the unprecedented injunction sought here. First, for the 

reasons already given, the Campaign is unlikely to succeed on the merits. Second, it shows 

no irreparable harm, offering specific challenges to many fewer ballots than the roughly 

81,000-vote margin of victory. Third, the Campaign is responsible for its delay and repet-

itive litigation. Finally, the public interest strongly favors finality, counting every lawful 

voter’s vote, and not disenfranchising millions of Pennsylvania voters who voted by mail. 

Plus, discarding those votes could disrupt every other election on the ballot.  

We will thus affirm the District Court’s denial of leave to amend, and we deny an in-

junction pending appeal. The Campaign asked for a very fast briefing schedule, and we 

have granted its request. Because the Campaign wants us to move as fast as possible, we 

also deny oral argument. We grant all motions to file overlength responses, to file amicus 

briefs, and to supplement appendices. We deny all other outstanding motions as moot. This 

Court’s mandate shall issue at once. 
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IN THE UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH CAROLINA

CHARLESTON DIVISION

South Carolina Voter’s Alliance, et al., )
)

Plaintiffs, ) Civil Action No. 2:20-3710-RMG
)

v. )
)

Charleston County, a political subdivision )
of the State of South Carolina; Richland ) ORDER
County, a political subdivision of State of )
South Carolina, )

)
Defendants. )

____________________________________)

This matter comes before the Court on Plaintiffs’ motion for a temporary restraining

order (TRO) seeking to enjoin certain private grants received by Defendants from The Center for

Tech and Civil Life to cover additional costs associated with conducting an election amidst a

pandemic. (Dkt. No. 4).  Plaintiffs allege that these grants violate the Help America Vote Act

(HAVA), 52 U.S.C. § 21112, the National Voters Registration Act, 52 U.S.C. §§ 20501-20511,

and the Election and Supremacy Clauses of the United States Constitution and demand

immediate injunctive relief prior to the November 3, 2020 General Election.  (Dkt. No. 1).  This

suit was filed on October 22, 2020, 12 days before the election.  According to the Court’s

docket, Defendants have not yet been served, even though they are among the State’s most

populous counties and their county governments are not difficult to locate.  This suit was filed

two days after a District Court in the Northern District of Iowa denied a similar request for a

TRO.  Iowa Voter Alliance v. Black Hawk County, No. C20-2078-LTS, 2020 WL 6151559 (N.D.

Iowa Oct. 20, 2020).
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Legal Standards

It is well-settled that a preliminary injunction is “an extraordinary remedy never awarded

as of right.”  Winter v. Natural Res. Def. Council, Inc., 555 U.S. 7, 24 (2008); see also U.S.

Dep’t of Labor v. Wolf Run Mining Co., 452 F.3d 275, 281 n.1 (4th Cir. 2006). 

To obtain a preliminary injunction Plaintiffs must show:

(1) a likelihood of success on the merits;

(2) irreparable harm in the absence of preliminary injunctive relief;

(3) the balance of equities tips in the favor of the moving party; and

(4) an injunction is in the public interest.

Winter, 555 U.S. at 20.  A plaintiff seeking injunctive relief must show that all four of the Winter

factors support granting relief.  See Id.; see also Direx Israel, Ltd. v. Breakthrough Med. Corp.,

952 F.2d 802, 812 (4th Cir. 1991) (noting that the Plaintiff “bears the burden of establishing that

each of these factors supports granting the injunction”) (quoting Technical Publ’g Co. v. Lebhar-

Friedman, Inc., 729 F.2d 1136, 1139 (7th Cir. 1984)).

A federal court’s general reluctance to grant temporary injunctive relief is particularly

heightened when the relief sought would impact an imminent election.  Purcell v. Gonzalez, 549

U.S. 1 (2006).  Indeed, the United States Supreme Court recently entered stays in election law

cases where injunctive relief was granted by lower courts in the weeks before the election.

Andino v. Middleton, No. 20A55, 2020 WL 5887393 (2020); Republican National Committee v.

Democratic National Committee, 140 S. Ct. 1205, 1207 (2020).  As Justice Kavanaugh noted in

a concurring opinion supporting a stay in Andino v. Middleton, “this Court has repeatedly

emphasized that federal courts ordinarily should not alter state election rules in the period close

to an election.” 2020 WL 5887393, at *1.
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Discussion

There are, to say the least, numerous reasons the requested TRO should not be granted.  First,

as skillfully addressed recently by the District Court in Iowa Voter Alliance, Plaintiffs do not

appear to have a likelihood of success on the merits.  Plaintiffs appear to lack a private right of

action for any of their causes of action and their underlying legal premises are dubious, at best.

2020 WL 6151559, at *1-4.  Second, granting an injunction would likely disrupt the efforts of

Defendants to conduct an orderly election and make voting in person less safe.  The United

States Supreme Court has made it crystal clear that, in the face of an imminent election, courts

should grant injunctive relief only in the most urgent of circumstances.  Under the circumstances

here, a TRO is plainly not in the public interest and the balance of equities tips decidedly in

favor of Defendants.  Third, as noted by the court in Iowa Voter Alliance, Plaintiffs appear to

have little risk of irreparable harm.  Id. at *4.

Conclusion

Based on the foregoing, Plaintiffs’ motion for a TRO (Dkt. No. 4) is DENIED.

AND IT IS SO ORDERED.

s/ Richard Mark Gergel
Richard Mark Gergel
United States District Judge

October 26, 2020
Charleston, South Carolina
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