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INTRODUCTION 

 Wisconsin is in a moment of uncontrolled spread of the coronavirus and 

arguably the most dangerous public health period since 1918 with Dane 

County having a “critically high” activity level – the highest category of disease 

activity. With the approach of the Thanksgiving holiday, all health officials 

have begged people to stay home as much as possible. Instead of leaving their 

communities susceptible to further surges from coronavirus infections, many 

officials have taken action. Minnesota has prohibited social gatherings of any 

kind, including both private and public gatherings; Vermont has banned 

gatherings with people outside of their own homes; Massachusetts and 

Delaware have both ordered gatherings at private residences indoors to be 

limited to ten people; and Nevada has tightened restrictions on private 

gatherings.  

 Constitutional norms and Wisconsin statutes not only allow but mandate 

local public health officers to act to curb a pandemic. Pursuant to this broad 

and well-established authority, and consistent with epidemiological data and 

science and the current circumstances, Emergency Order # 10 requires 

collective resilience and self-sacrifice for a 28-day period – to prevent, suppress, 

and control the transmission of the coronavirus surrounding the Thanksgiving 

holiday. The Order brings the attack to the virus; for two-cycles over its 
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incubation period, the viral transmission lines will be broken when people 

cannot overly congregate inside in close proximity for extended periods of time. 

 PHMDC, its Board and Ms. Heinrich acted neutrally and community-

wide, avoided the constitutional claims of which they are accused, all while 

acting within the statutory safeguards of her Legislative mandate under Wis. 

Stat. § 252.03.  

ORAL ARGUMENT AND PUBLICATION 

 Oral argument and publication are unnecessary under Wis. Stat. § 

809.09(1)(c).   

FACTUAL BACKGROUND 

 A novel strain of coronavirus, SARS-CoV-2 (commonly COVID-19), has 

spread throughout the world. The Center for Disease Control (“CDC”) 

determined COVID-19 is a severe acute respiratory illness that spreads 

through three modes that are not mutually exclusive: respiratory droplets 

produced when an infected person coughs, sneezes, or talks (“airborne 

transmission”); though close personal contact, such as touching or shaking 

hands with an infected person or touching a contaminated surface (“contact 

transmission”); and through exposure to virus-containing respiratory droplets 

exhaled by a person in close proximity, usually within 6 feet (“droplet 
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transmission”).  Affidavit ¶ 5. As to the first method, COVID-19 can spread via 

airborne transmission by way of respiratory droplets can linger in the air for 

minutes or hours, some traveling far from their source depending on size.  “The 

virus that causes COVID-19 most commonly spreads between people who are 

in close contact with one another (within about 6 feet, or 2 arm lengths).”  

COVID-19 will thrive this winter for three reasons: dropping temperatures, 

diving relative humidity, and direr respiratory tracts. Id. ¶ 6. 

Those at greatest risk of infection are persons who have had prolonged, 

unprotected close contact (i.e., within 6 feet for 15 minutes or longer) with an 

individual with infection, regardless of whether the individual has symptoms. 

Among adults, the risk for severe illness from COVID-19 increases with age, 

with older adults at highest risk. Severe illness means the person with COVID-

19 may require hospitalization, intensive care, or a ventilator to help them 

breathe, or they may even die. Id. ¶ 7. Pre-symptomatic and asymptomatic 

individuals may carry and spread the virus, and the onset and duration of viral 

shedding and the period of infectiousness for COVID-19 are not yet known with 

certainty.  The incubation period (the time from exposure to symptom onset) 

ranges from 2-14 days and persons with mild to moderate COVID-19 may shed 

replication-competent SARS-CoV-2 for up to 10 days following symptom onset. 

Id. ¶ 8.  “A person with COVID-19 may be contagious 48 to 72 hours before 
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starting to experience symptoms. In fact, people without symptoms may be 

more likely to spread the illness, because they are unlikely to be isolating and 

may not adopt behaviors designed to prevent spread.” Social distancing, good 

hygiene and avoiding gatherings indoors are all recommended ways to reduce 

the risk according to the CDC.  “In general, the more closely you interact with 

others and the longer that interaction, the higher the risk of COVID-19 

spread,” based on the number of individuals, being inside, and engaging over 

a period of time with people who are not social distancing or wearing masks 

and may be pre-symptomatic and asymptomatic. Id. ¶ 9. The World Health 

Organization (WHO) recognizes that aerosol transmission, particularly in 

specific indoor locations, such as crowded and inadequately ventilated spaces 

over a prolonged period of time with infected persons cannot be ruled out. The 

close contact environments of these clusters may have facilitated transmission 

from a small number of cases to many other people (e.g., superspreading 

event), especially if hand hygiene was not performed and masks were not used 

when physical distancing was not maintained.” Id. ¶ 10. 

WHO recommends precaution to avoid indoor gatherings as much as 

possible, especially when physical distancing is not feasible and there is lack 

of good environmental ventilation. Id.  It is “clear from available evidence and 
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experience,” limiting close contact between individuals is central to breaking 

viral transmission chains. Id. ¶ 11. 

 Wisconsin Department of Health Services (DHS) early in the pandemic 

issued a “Safer at Home Order” directing individuals to stay at home.  In April 

2020, the Wisconsin Legislature challenged DHS’s “Safer at Home Order.” This 

Court declared it invalid for violating agency rule-making powers.  Since then, 

DHS, the Governor and the Legislature have not collaborated to pass any 

health-related measures relative to COVID-19, making Wisconsin an outlier 

in the nation. Id. ¶ 12. 

 Respondent Public Health Madison Dane County (“PHMDC”) is the local 

health department for Dane County and the City of Madison. PHMDC and its 

BOHMDC (which is not a party to this action) were created in 2007 pursuant 

to the authority provided by Wis. Stat. § 251.02(1m) and under the terms of an 

Intergovernmental Agreement (“Agreement”) entered into between the 

governing bodies of the City of Madison and Dane County pursuant to Wis. 

Stat. § 66.0301. In other words, those governing bodies after careful 

consideration and deliberation, including studies, utilized those statutory 

mechanisms to create the joint health department. Id. ¶ 13. 

 The PHMDC Director is appointed by the Mayor and County Executive, 

subject to City Council and County Board approval.  The “Board of Health for 



- 12 - 

Madison and Dane County” (“BOHMDC”), which is the policy-making body 

pursuant to Wis. Stat. § 250.01(3), oversees her supervision, to wit: “Director. 

The Mayor and the County Executive jointly shall appoint the Local Health 

Officer whose title shall be Director of the PHMDC, subject to confirmation of 

the Common Council and the County Board. The BOHMDC shall provide 

supervision of the Director and shall be responsible for any personnel 

decisions, other than the appointment and dismissal, regarding the Director.” 

The Director is the local health officer of PHMDC.  The Agreement subjects 

PHMDC to the control of the City and County. Id. ¶ 15. 

 PHMDC implements and manages the policies set by those governing 

bodies (whose policy control exists through ordinances, budgets and the 

Agreement), as well as the policies of BOHMDC. The BOHMDC assures 

enforcement of state and local health statutes and rules, adoption of 

City/County policies, determines program services priorities and measures are 

taken to provide an environment where individuals can be healthy and 

otherwise carries out its statutory obligations as a board of public health. Id. ¶ 

16. The eight-member BOHMDC is made up of one County Board Supervisor, 

one Common Council member, three Dane County Residents and three City of 

Madison residents. The BOHMDC has all the powers as set forth in Chapter 

251. The BOHMDC may delegate authority to the Director, including 

implementation of Program Services. Id. ¶ 17. The BOHMDC also oversees 
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finance and budgets of the PHMDC. The City and County created PHMDC to 

offer the services of a Level III local health department as specified in Wis. 

Stat. § 251.05 (see also Wis. Admin. DHS §§ 140.06, 140.08). PHMDC’s 

program services “shall address the varying needs of diverse populations 

within Dane County.” Id. ¶ 18. 

Respondent Heinrich is the Director of PHMDC, the local health officer 

defined by Wis. Stat. § 251.01(5) and credentialed by Wis. Stat. § 251.06.  She 

is directly accountable to the City Mayor and County Executive and, in turn, 

the Council and County Board as set forth in Wis. Stat. § 251.06(4)(a). Id. 

 PHMDC has issued ten Emergency Health Orders since the invalidation 

of Order # 28 because it has been constantly updating and analyzing the most 

current data to calibrate the epidemiology with necessary measures to slow 

disease spread.  Id. ¶ 19. 

 City and County Ordinances also speak to PHMDC’s power. Dane County 

Ordinance 46.40(1) mandates PHMDC’s Director “shall promptly take all 

measures necessary to prevent, suppress and control communicable diseases 

within Dane County, including forbidding public gatherings when deemed 

necessary to control outbreaks or epidemics,” consistent with Wis. Stat. § 

252.03.  Further, Dane County Ordinance 46.40(2) states “[i]t shall be a 

violation …to refuse to obey an Order of the Director of [PHMDC] entered to 

prevent, suppress or control communicable disease pursuant to Wis. Stat. s. 
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252.03.”  Id. ¶ 20. Madison Municipal Ordinance 7.01 allows BOHMDC to 

govern public health and assure enforcement of public health laws, to 

supervise the Director, to develop policy, to otherwise carry out the obligations 

of a board of health and to delegate responsibilities to the Director. Madison 

Municipal Ordinance Sec. 7.05(6) states, “[i]t shall be unlawful for any 

individual to create or permit a health nuisance.” Id. ¶ 21.  

Emergency Order # 10 was issued on November 17, amended on 

November 20, 2020 and has a 28-day duration, ending on December 16, 2020. 

The limited duration surrounded Thanksgiving purposefully – PHMDC 

wanted to get the community through two 14-day incubation cycles thereby 

lowering disease spread 14 days after Thanksgiving. Id. ¶ 22. 

The preamble to Order #10 states since October 7th, the day before the 

case counts started increasing in the most recent spike, cases of COVID-19 

have increased 292%. There were 5,758 people who tested positive for COVID 

during the weeks of November 1st and 14th. The two weeks (10/18-10/31) prior 

to that, the count was 3,521, and the two weeks (10/4-10/17) before the count 

was 2,341. Id. ¶ 23. Wisconsin and Dane County are in a moment of 

uncontrolled spread. As of November 25th, Wisconsin DHS categorizes Dane 

County as having a “critically high” activity level – the highest category of 

disease activity, at a case rate greater than 1,000 cases per 100,000 over the 

past two weeks. The CDC’s levels of community transmission definition does 
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not include a specific case level, however, at the highest level, called 

“substantial, uncontrolled transmission,” the corresponding level of mitigation 

suggested is “shelter in place.” Id. ¶ 24.  

The White House COVID Task Force report dated November 15, 2020 

states “there is now aggressive, unrelenting, expanding broad community 

spread across the country, reaching most counties, without evidence of 

improvement but rather, further deterioration. Current mitigation efforts are 

inadequate and must be increased to flatten the curve to sustain the health 

system for both COVID and non-COVID emergencies.” Because the upcoming 

holidays “can amplify transmission considerably,” “Wisconsin should continue 

to expand public health messaging … to warn citizens about the risks of social 

gatherings, advise people to avoid them, and reemphasize face coverings and 

social distancing.” Id. ¶ 25. 

The CDC defines a gathering as “a planned or spontaneous event, 

indoors or outdoors, with a small number of people participating or a large 

number of people in attendance.” The more people an individual interacts with 

at a gathering and the longer the interaction lasts, the higher the potential 

risk of COVID-19 infection and spread. The CDC’s lowest risk definition of 

gatherings is “virtual-only activities, events, and gatherings.” Id. ¶ 26.  

“The size of the group doesn’t matter,” the American Public Health 

Association’s Director has stated, “what matters is the likelihood that one of 
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those people comes to the table infected.” The likelihood any one person is 

infected is higher now than at any point in the pandemic. From November 3 to 

November 16, more than one person out of every one-hundred people in Dane 

County tested positive. The risk level of COVID transmission in an 

environment of critically high levels of community spread, such as Dane 

County, are particularly challenging when an estimated 50% of transmission 

is caused by asymptomatic or pre-symptomatic individuals. Id. ¶ 27.  

32% of people who tested positive reported household contact as their 

most likely route of exposure; 24% reported close contact with a case as their 

most likely route of exposure; 32% did not have an identifiable risk factor so 

were indicated as “community acquired;” 6% were linked to a cluster or 

outbreak; 1% named travel and 3% named healthcare as their most likely route 

of exposure. A quarter of people testing positive, regardless of risk factor, 

indicated they attended a gathering or party in the past two weeks. Id. ¶ 29. 

These proportions have remained stable—in the past month, as cases 

have reached record high levels, the percentage who report attending a 

gathering has not changed. According to a university-developed risk 

assessment calculator, a gathering of 10 people in Dane County currently has 

a 32% chance at least one COVID-19 positive person will be present. This 

chance increases to 44% for a group size of 15, and 62% for a group size of 25. 

In neighboring counties, the risk is even more elevated. The implications of 
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gathering, even in a small group, are different than they were earlier in the 

pandemic — the risk is higher because there is more COVID circulating. A 

person with COVID-19 is nearly 20 times more likely to transmit the virus in 

an indoor environment. Id. ¶¶ 30-31.  

In the two weeks leading up to the order, there were 675 people linked 

to a cluster in one of the following sectors: assisted living, skilled nursing, 

workplace, healthcare facility, sports team, school, other public facing 

business/services, childcare, church, bar/restaurant, salon, and other. This 

does not capture everyone with these specific risks, nor does it capture contacts 

or household members of people who were exposed in these spaces, but it 

illustrates there is transmission happening widely and broadly at a local level. 

National data continue to indicate gatherings—particularly in crowded indoor 

environments with poor ventilation—remain a significant risk. As gatherings 

increasingly move inside due to cold weather, it is another way risk continues 

to be magnified. Id. ¶ 32.  

Thus, based on all of the emerging data nationwide, PHMDC determined 

Emergency Order # 10, similar to Emergency Order # 2 at the outset of the 

pandemic, should prohibit gatherings inside any property. Section 7 therein 

provides some relief expressly and through incorporation of earlier orders.  In-

home services from health care operations, public health operations, human 

services operations, infrastructure operations, manufacturing and government 
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functions are exempt, which would range from child/adult care to a plumber.  

Id. ¶¶ 34-35.  

Sport courts and fields could remain open, and low-risk sports could be 

conducted outdoors or with individuals from the same household. Consistent 

with previous orders, it does not allow medium and high-risk sports to be 

conducted. For indoor sports, “[a]ll activities in this section for all individuals 

are considered Mass Gatherings. Inside Mass Gatherings of any individuals 

under this Section who are not from the same household are prohibited.” Under 

the previous three health orders, all sports activities had been considered mass 

gatherings. Thus, Emergency Order # 10 simply reiterated its new change 

regarding mass gatherings. Id. ¶ 41.  

Recent news and proclamations encourage individuals to stay at home.  

“Stop the COVID Spread!,” a Wisconsin Hospital Association coalition with 

dozens of major businesses and Chambers of Commerce, acknowledges there 

is out-of-control community viral spread, encourages preventative measures 

and urges Wisconsinites to help. “Health Officials Implore People to Stay Home 

for Thanksgiving.” “Doctors and Scientists Beg Wisconsinites to Stay Home for 

Thanksgiving.” “A Single COVID-19 Test Result Can’t Guarantee a Safe 

Thanksgiving.” “COVID-19 Hospitalizations Climb As Thanksgiving Nears.” 

“Local Hospitals Brace for Thanksgiving COVID-19 Impact.” “Thanksgiving 

Dinner Could Be the Most Dangerous Place To Be.” “State Officials 
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Recommend Only Sharing Meals Within Your Household.” “Thanksgiving 

Could Make or Break US Coronavirus Response.” Id. ¶ 43.  

Quite simply, the danger of COVID-19 involves the nature of its spread, 

asymptomatic or pre-symptomatic carriers and uncertainty in the timeline 

between incubation and symptoms including, most alarming, testing points 

frequently produce a false negative (meaning a person is not really free of the 

virus). Id. ¶ 44.  

Wisconsin coronavirus cases are at an all-time high. Over the past week, 

there have been an average of 5,859 cases per day, an increase of 68.9% from 

the average one month earlier.  To date in Wisconsin, there have been 357,771 

cases and 3,011 deaths. Id. ¶ 46. As of November 27, 2020, DHS reports 

Wisconsin has a total of 11,287 hospital beds and 2,058 (18%) of them are 

immediately available. Id. ¶ 47.  

ARGUMENT 

I. THIS COURT SHOULD REJECT THE PETITIONER’S 

REQUEST FOR ORIGINAL ACTION.  

The concept of original jurisdiction, rarely invoked, allows cases 

involving only matters of great statewide public importance to be commenced 

in the supreme court in the first instance. This Petition does not hit the mark.   

Petitioners’ theories implicate statutes that turn on what is “reasonable 

and necessary.” This Petition would require factual assessment relative to 
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claims of impermissible overbreadth against the operative statutes and 

freedom of assembly claim.  Whether Emergency Order # 10 is reasonable in 

application and against the underlying factual circumstances, including the 

epidemiological data and science, and the extent of “associational freedoms” 

and any consequent burden, are the types of factual inquiries that are neither 

amenable to this Court’s jurisdiction nor expedited legal determinations.  

Petitioners’ factual averments require discovery depositions, interrogatories 

and requests for documents. Scientists, doctors, and others have concluded 

measures like PHMDC’s are reasonable and necessary, but Petitioners 

disagree. Arriving at a contrary conclusion would require complex analyses of 

the circumstances in light of epidemiology and facts.  

Such factual development is not something this Court does in an original 

action. See In re Exercise of Original Jurisdiction, 201 Wis. 123, 128, 229 N.W. 

643 (1930); see also Sup. Ct. Internal Operations Procedures (IOP) § 111(B)(3). 

The Court recognizes circuit courts are “much better equipped for the . . . 

disposition of questions of fact than is this court,” and cases involving factual 

questions “should be first presented to” circuit courts. In re Exercise of Original 

Jurisdiction, 201 Wis. at 128; see also Petition of Heil, 230 Wis. 428, 284 N.W. 

42, 51 (1938) (counseling against original jurisdiction in “doubtful cases” 

potentially requiring factual assessments). Constitutional challenges have 



- 21 - 

been brought in circuit courts throughout Wisconsin’s history, and those 

courts, though the development of facts and argument, are the proper places 

to bring ones like these, too.   

Moreover, because the health order at issue has a 28 day expiration 

(ending December 16) and the scope of Wis. Stat. § 252.03 is directly at issue 

in James v. Heinrich; 2020AP001419; WCRIS v. Heinrich; 2020AP001420; and 

St. Ambrose Academy, Inc. v. Parisi; 2020AP001446, this case is clearly not a 

contender for original jurisdiction.  Even if it was, this case should be held in 

abeyance. 

Additionally, Petitioners have not pled the correct parties in this lawsuit. 

They omitted BOHMDC as a party, who directly oversees § 252.03’s delegation 

of power to the local health officer.  Wis. Stat. § 251.04(6) speaks further to 

that delegation, specifically allowing BOHMDC, as the “local board of health,” 

to “(a) Assess public health needs and advocate for the provision of reasonable 

and necessary public health services” and “(b) Develop policy and provide 

leadership that fosters local involvement and commitment, that emphasizes 

public health needs and that advocates for equitable distribution of public 

health resources and complementary private activities commensurate with 

public health needs.”  251.04(6)(a) & (b) (emphasis added). 
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Petitioners brief also revolves around the false accusation that Ms. 

Heinrich is unaccountable; such falsity should never facilitate original action 

jurisdiction. She has more accountability, scrutiny and oversight than her DHS 

counterpart.  Local governments, unlike state agencies, have direct oversight 

of employees like the local health officer. The Mayor, County Executive oversee 

the local health officer; she serves at their pleasure. Both the City Council, 

County Board and PHMDC’s Board (made up of elected officials and citizens) 

chart policies, program service priorities and compliance with the local health 

officer’s statutory obligations. PHMDC’s Board supervises the local health 

officer.  This is very much unlike State government, and there is very real 

legislative control over the local health officer’s power to issue “reasonable and 

necessary” orders. The health officer is not free to willy-nilly issue orders, 

because orders do not follow statutory guidelines or sit well with the governing 

bodies place her job on the line. She is not the rogue bureaucrat feared in Palm.  

She serves without civil service protection, can be terminated with or without 

cause and not just at the next election.  

Petitioners should proceed in Circuit Court with their factual concerns, 

their legal theories including the constitutionality of § 252.03 and the universe 

of statutes and common law by which local governments operate differently 

than State government.  They need to file an action in circuit court, join the 

Attorney General with these Respondents (and join the BOHMDC) and develop 
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a factual record and legal arguments under the normal adversary process 

required for investigating facts, developing a factual record and narrowing the 

legal issues for judicial disposition and, if necessary, appellate disposition.   

Indeed, Petitioners admit “more fulsome analysis of the non-delegation 

doctrine and [] other issues” (Brief p. 4) is needed.  They “ultimately ask this 

Court both to revisit and reinvigorate the non-delegation doctrine and to clarify 

that the doctrine applies equally at the local level as at the state level.”  (Brief 

p. 6).  By “reinvigoration,” they are requesting this Court engage in 

“interpretive jiggery-pokery” to judicially amend Chapter 251 through an 

original action without any factual and legal development in the lower courts.    

King v. Burwell, 576 U.S. 988 (2015) (Scalia dissenting). For all these same 

reasons, the circuit court -- where facts can be developed, investigated, and 

vetted through the adversarial process -- is where this case needs to start.  The 

Respondents vehemently disagree with the factual averments of the 

Petitioners’ affidavits. 

II. THIS COURT SHOULD NOT ENJOIN EMERGENCY ORDER 

# 10.  

 

A. Standards For A Temporary Restraining Order  

Petitioners correctly cite the standards, but overlook injunctions are not 

to be issued lightly, a fundamental principle that safeguards such relief for use 
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only in special cases in order to alter or maintain the status quo. Werner v. A.L 

Grootematt & Sons, Inc., 80 Wis. 2d 513, 520 (1977).  

B. The Petitioners Have Failed To Show A Likelihood of 

Success on the Merits   

Here, the Petitioners claims’ do not have a reasonable probability of 

ultimate success on the merits for the following reasons.  

1. There is No “Non-Delegation” Doctrine Problem. 

This case does not involve “non-delegation” theory.  There is not one 

scintilla of fact showing the City Council or County Board has surrendered, 

delegated or contracted away its legislative functions and powers, nor that the 

State Legislature has done so either.  Petitioners admit the “seemingly broad 

grant of authority” they challenge under Wis. Stat. § 252.03 “is not by itself a 

non-delegation problem …”  Pet. Br. p. 21 (emphasis added). 

The Wisconsin Constitution, unlike other state constitutions, does not 

address delegation theory.  Non-delegation theory is a common law creation 

and involves separation of powers principles between the State Legislature and 

other branches or subordinate state agencies and, as Petitioners state, almost 

never at the local government level. Article IV, sec. 1 of the Wisconsin 

Constitution provides, “The legislative power shall be vested in a senate and 

assembly.”  “Taken literally, this provision would bar any delegation of 

legislative power to administrative agencies. However, this court has long 
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recognized that the delegation of the power to make rules and effectively 

administer a given policy is a necessary ingredient of an efficiently functioning 

government.”  Gilbert v. Medical Examining Board, 119 Wis. 2d 168, 184, 349 

N.W.2d 68 (1984).  “Under the nondelegation doctrine, one branch of 

government may delegate power to another branch, but it may not delegate too 

much, thereby fusing an overabundance of power in the recipient branch.”  

Panzer v. Doyle, 2004 WI 52, ¶ 52, 271 Wis. 2d 295, 680 N.W.2d 666. Thus, 

delegation of powers is primarily concerned with the extent to which the 

Legislature has abdicated its core functions, especially when it comes to  state 

agency ruling-making.  See also Koschkee v. Taylor, 2019 WI 76, ¶¶ 17-20, 387 

Wis. 2d 552, 929 N.W.2d 600 (“We have long recognized that ‘the delegation of 

the power to make rules and effectively administer a given policy is a necessary 

ingredient of an efficiently functioning government.’ ….. However, while the 

breadth of government legislation has resulted in some delegation of legislative 

power to agencies, such agencies remain subordinate to the legislature with 

regard to their rulemaking authority.”). 

Here, as opposed to the State Legislature directing the City Council or 

County Board under Wis. Stat. § 252.03, the State Legislature created a 

specific mandate directed to the local public health officer to “promptly take all 

measures necessary to prevent, suppress and control communicable diseases,” 

including to “do what is reasonable and necessary for the prevention and 
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suppression of disease.” Wis. Stat. § 252.03(1) & (2).  Such mandate to act by 

the Legislature to a local government official is distinguishable from the non-

delegation relied upon by Petitioners involving the State branches and 

separation of powers.  The Legislature “can make a law to become operative on 

the happening of a certain contingency or on the ascertainment of a fact upon 

which the law makes or intends to make its own action depend.” State ex rel. 

Zilisch v. Auer, 197 Wis. 284, 221 N.W. 860, 863 (1928).  In 1928, this Court 

said “[t]his has been the settled law of Wisconsin for more than half a century.”  

Id.  “A law otherwise unobjectionable is not invalid simply because power is 

given to some local officials or body of electors to determine the existence of a 

fact upon which it shall go into effect in the given locality, if the law itself is a 

complete law upon the statute books. This is not the delegation of power to 

make a law, but simply the delegation of power to determine or ascertain some 

fact upon which the action of the law which is complete in itself is to depend.”  

Id. (emphasis added). 

The Legislature’s creation of a “necessary” and “reasonableness”-type 

mandate in § 252.03 does not create “non-delegation” problems and must be 

presumed constitutional.1  “As has been said many times, in many cases 

administrative officers or bodies must act, not only within the field of their 

 
1 “[A] strong presumption of constitutionality attaches to all legislative acts.”  Milwaukee 

County v. District Council, 109 Wis.2d 14, 24, 325 N.W.2d 350 (Ct. App. 1982). 
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statutory powers, but in a reasonable and orderly manner. … The rule of 

reasonableness inheres in every law, and the action of those charged with its 

enforcement must in the nature of things be subject to the test of 

reasonableness.”  State v. Whitman, 196 Wis. 472, 220 N.W. 929, 943 (1928) 

(no delegation violation when Legislature mandated insurance commissioner 

to exercise reasonable discretion).  “The standard of reasonableness prescribed 

by the rating law is sufficiently definite, and legislative power is not delegated 

to the commissioner of insurance by reason of there being no enumeration or 

definition of the factors which the commissioner may consider in finding the 

fact of whether a rate is reasonable or otherwise.”  Id. at 933.  When the 

Legislature declares a purpose in granting power, “[i]t would be practically 

impossible for the Legislature to prescribe definite standards to meet the 

varying situations which arise…”  Id. at 943. 

The power under § 252.03 lies with the local health officer, statutorily, 

not with the County Board and not with the City Council.  For that matter, 

even if they tried, the County Board and the City Council could not revise the 

powers granted to the local health officer by the State under § 252.03. Certainly 

the County Board and City Counsel, if so inclined and if dissatisfied with the 

work of the local health officer, could exercise employment controls over the 

health officer, cut off or minimize financial appropriation or even abolish the 

health department, but § 252.03 clearly delegates the power to act against 
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preventing, suppressing and controlling a communicable disease lies with the 

health officer, not the local governing bodies.  The Legislature made that clear 

in 1923, and again in 1982 when it amended § 252.03 (formerly Wis. Stat. § 

143.03) by 1981 c. 209, § 23, wherein the statute was amended to give local 

public health officers more autonomy to take action and report to the board, 

instead of getting prior approval from the board. Id. (Moreover, the word “all” 

replaced the word “such” in describing what measures the officer was to take 

in dealing with communicable diseases. Id.) 

Petitioners’ argument that the local governing body has not voted on or 

approved the local health officer’s orders completely misunderstands the 

statutory framework. The power is not granted by the State to the local 

governing bodies, or from the local governing bodies to the health officer. The 

local governing body’s role, referenced three times under § 252.03, is merely to 

be the recipient of the health officer’s reports – nothing more. The local 

governing body has no role in delegating this authority that has been assigned 

to the local health officer by State law. 

There are many parallel’s to this issue in municipal government. It is 

very common for no delegation of authority to be made by local governing 

bodies to municipal officers, because the powers of the offices are statutory. 

The duties of the City Clerk, City Treasurer, Chief of Police, City Attorney and 

Comptroller are statutorily defined.  Wis. Stat. §§ 62.09(9) - (14).  The same is 
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true of the County Administrator, Wis. Stat. § 59.18(2); County Clerk, Wis. 

Stat. § 59.23(2); County Treasurer, Wis. Stat. § 59.25(3); County Comptroller 

Wis. Stat. § 59.255(2); Sheriff, Wis. Stat. § 59.27; County Coroner, Wis. Stat. § 

59.34(1); Assessor, Wis. Stat. § 70.10; and Weed Commissioner, Wis. Stat. § 

66.0517(3), among others.  Even the Clerk of Circuit Court has specific 

statutory authority, pursuant to Wis. Stat. § 59.40. 

Petitioners argue that the local public officers, who are granted specific 

powers by the State Legislature, are not able to exercise power absent the 

specific approval of the governing body. If that argument would succeed, much 

or all of municipal government in the State of Wisconsin would have been 

improperly exercised throughout the history of the State, to date. Statutory 

powers apply to many municipal offices, with no local delegation of power 

required. If the powers of such offices are addressed locally, at all, they are 

commonly addressed merely by reference to State law.  For example, the City 

of Madison City Clerk is delegated the powers granted by State law: “The office 

of City Clerk is hereby established to perform the duties of Clerk as provided 

in Wis. Stat. § 62.09(11).” (Section 3.05, City of Madison Municipal 

Ordinance.).  

Were it otherwise, significant preemption questions would arise. For 

example, suppose a county delegated powers and duties to the Clerk of Circuit 

Court in a manner different than provided by Wis. Stat. § 59.40, such as to say 
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the Clerk of Circuit Court must receive permission of the local governing body 

before exercising the statutory powers of the office. Such a delegation would 

surely exceed the powers of the local governing body.  Crawford County v. 

WERC, 177 Wis.2d 66, 78, 501 N.W.2d 836 (Ct.App.1993) (county “authority 

does not extend to bargaining away the statutory power of the clerk of court”). 

The State gave those powers to the public offices, not to the local governing 

body, so there is nothing for the local governing body to delegate. The local 

governing body has an employment role in many cases, setting salaries and 

conducting performance evaluations, and terminating employment when 

appropriate.   But the powers of the office are statutory. 

Petitioners’ entire delegation argument is not just a red herring, but an 

overreach into limited availability of injunctive relief, a transparent invitation 

to judicially re-engineer or invalidate § 252.03, and a push of original action 

jurisdiction towards the cliff.  Petitioners could have figured out their “non-

delegation” theory is inapplicable if they commenced an action in circuit court 

and tested their legal theory, which they concede is weak to begin with.  

Petitioners concede non-delegation’s “application at the local level has received 

comparatively little attention.”  Pet. Brief p. 13.  They assert, without any 

evidence, “confusion” exists among the counties.  Id. p. 13, 14.  But, the counties 

are not bringing this action nor has the Wisconsin Association of Counties 

(WCA) been joined as a party nor has the Attorney General been invited into 
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the case.  No matter, there is reason why the doctrine has received very little 

attention – because it has no application under the circumstances here.  Surely, 

WCA would not support Petitioners theory which would jeopardize county 

operations beyond the local health officer.  And, when Chapter 252 so clearly 

creates two front-lines of defense against communicable disease by DHS and 

local health officers, it cannot be the case that Petitioners’ “non-delegation” 

theory slices § 252.03 (or local enacting ordinances) thereby halving the State’s 

defense.  In the “great borderlands of power,” the “constitution does 

not…hermetically seal the branches from each other. The separation of powers 

doctrine ‘envisions a system of separate branches sharing many powers …, a 

system of `separateness but interdependence, autonomy but reciprocity. 

…Shared powers lie at the intersections of these exclusive core constitutional 

powers…”  Tetra Tech EC, Inc. v. DOR, 2018 WI 75, ¶46, 382 Wis. 2d 496, 914 

N.W.2d 21 (internal citations and quotes omitted).  Here, the exclusive power 

of the City Council and County Board have not been delegated to the local 

health officer, nor does § 252.03 delegate the State Legislature’s exclusive 

powers to the local health officer.  In every instance, the City  Council, County 

Board and State Legislature still set public policy, make the law, determine 

taxation, audit the other branches, judge the qualification of its members, and, 

for some of these legislative bodies, override the executive’s actions, impeach 

civil officers from another branch, establish tribunals or courts, and originate 
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constitutional amendments.  None of that has been taken, let alone shared, by 

a local public officer who takes separate mandated action, reportable to her 

governing bodies and DHS, to prevent, suppress or control a pandemic. 

Petitioners’ appeal to non-delegation theory in the context here cannot 

be sustained by French, Duluth and Nehrbass.  French has never been 

examined for “non-delegation” theory by any authority relied upon by 

Petitioners.  It involved a county board delegating a farm purchase to a 

committee.  The passage cited by Petitioners requires full context:   

The action taken seems to conform to both the letter and spirit of 

the law in respect to the execution of corporate authority, unless 

there is something in the nature of the act to be performed which 

rendered it essential it should be executed by the entire board. There 

are, doubtless, powers vested in the county board which could not 

be delegated to any committee.  

 

French v. Dunn Cty., 58 Wis. 402, 17 N.W. 1, 2 (1883) (emphasis added). Here, 

the State Legislature, not the City Council or County Board, mandated the 

local health officer to act and her actions do not involve legislative character, 

such as levying taxes or other aforementioned core powers.  Duluth, S.S. & 

A.R. Co. v. Douglas Cty., 103 Wis. 75, 79 N.W. 34, 34 (1899) similarly confines 

itself to a county delegating power to a committee, not a State Legislative 

mandate to a county officer.    State ex rel. Nehrbass v. Harper, 162 Wis. 589, 

156 N.W. 941 (1916) involved a city code that required neighboring property 

owners, not the governing body, to grant consent for certain residential land 
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uses (there, a proposed garage).  There, the city delegated the most classic 

legislative power or discretion (i.e., to evaluate a proposed land use’s impact on 

the public health, welfare or the like). “No attempt is made to place it upon the 

ground of public welfare, public health, or any other interest which the public 

might have in the matter; but the determination is left to the desire, whim, or 

caprice of the adjacent owners.”  Id. at 942.  These cases lack any statutory 

mandate to a local officer and lack any discernible basis from which to 

extrapolate Petitioners’ “non-delegation” theories are likely to succeed here.   

Petitioners want this Court to return the non-delegation theory to “first 

principles” (Brief p. 10), relying upon turn of the 20th century case law.  This is 

an interesting proposition for two reasons:  because the aforementioned case 

law from that period does not support their views, and because in the same 

context of local health authorities fighting a communicable disease, the United 

States Supreme Court at that time would have approved § 252.03’s validity 

and its application by these Respondents under the circumstances here, to wit: 

…It is equally true that the state may invest local bodies called 

into existence for purposes of local administration with authority 

in some appropriate way to safeguard the public health and the 

public safety.  

 

*** 

… To invest such a body with authority over such matters was not 

an unusual, nor an unreasonable or arbitrary, requirement. Upon 

the principle of self-defense, of paramount necessity, a community 

has the right to protect itself against an epidemic of disease which 

threatens the safety of its members. … 
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Jacobson v. Massachusetts, 197 U.S. 11, 25, 27-28 (1905); see also State v. 

Normand, 85 A. 899, 900, 902 (N.H. 1913) (approving power to local boards of 

health to make “all necessary rules and regulations” which might advance the 

goal of preventing unhealthy conditions creating disease).     

One can question if non-delegation, as Petitioners see it, really is a myth.  

Keith E. Whittington & Jason Iuliano, The Myth of the Nondelegation Doctrine, 

165 U. Pa. L. Rev. 379 (2017).  “Drawing from our own dataset of more than 

two thousand nondelegation cases, we show that there was never a time in 

which the courts used the nondelegation doctrine to limit legislative 

delegations of power.”  Id. 

Even federal level non-delegation theory does not aid Petitioners.  

Congress may “confer substantial discretion on executive agencies to 

implement and enforce the laws.”  Gundy v. United States, 139 S. Ct. 2116, 

2123 (2019) (quoted source omitted).  “So we have held, time and again, that a 

statutory delegation is constitutional as long as Congress ‘lay[s] down by 

legislative act an intelligible principle to which the person or body authorized 

to [exercise the delegated authority] is directed to conform.’” Id.  “Given that 

standard, nondelegation inquiry always begins (and often almost ends) with 

statutory interpretation.” Id.  “We have sustained authorizations for agencies 

to set ‘fair and equitable’ prices and ‘just and reasonable’ rates.”  Id. at 2129 
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(quoted source omitted).  “We more recently affirmed a delegation to an agency 

to issue whatever air quality standards are ‘requisite to protect the public 

health.’” Id. (citing Whitman v. Am. Trucking Ass'ns, 531 U.S. 457 (2001)).  

Whitman observed that in over a hundred years, the Supreme Court has “found 

the requisite ‘intelligible principle’ lacking in only two statutes, one of which 

provided literally no guidance for the exercise of discretion, and the other of 

which conferred authority to regulate the entire economy on the basis of no 

more precise a standard than stimulating the economy by assuring ‘fair 

competition.’” Id. at 474. 

The Wisconsin Legislature has delegated broad police power to local 

health officers to control communicable diseases.  “A health officer who is 

expected to accomplish any results must necessarily possess large powers and 

be endowed with the right to take summary action, which at times must trench 

closely upon despotic rule. The public health cannot wait upon the slow 

processes of a legislative body, or the leisurely deliberation of a court.”  State 

ex rel. Nowotny v. City of Milwaukee, 140 Wis. 38, 121 N.W. 658 (1909).  The 

broad power recognized in Nowotny is codified – local health officers “may do 

what is reasonable and necessary for the prevention and suppression of 

disease” and “shall promptly take all measures necessary to prevent, suppress 

and control communicable diseases.” Wis. Stat. § 252.03(1), (2). 
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The legislative delegation of authority to local health officers to control 

communicable diseases is well-supported and makes sense, given the expertise 

within public health departments, see Wis. Stat. § 251.06(a); their relationship 

with DHS, other local health officers, and the CDC; their proximity to local 

health care providers; and their need to act quickly, as recognized in Nowotny, 

140 Wis. 38.  Nor is § 252.03 “non-delegation” suspect because it operates – 

thankfully – in only infrequent, contingent circumstances, such as a 100-year 

pandemic.  See State v. Wakeen, 263 Wis. 401, 407, 57 N.W.2d 364, 367 (1953) 

(“legislature may enact a statute, the operation of which is dependent on the 

happening of a contingency fixed therein”). 

2. Section 252.03 has Procedural Safeguards. 

Even if the non-delegation theory has room to work here, Petitioners use 

of it does not have a likelihood of success.  In using the doctrine, “[w]e normally 

review both the nature of delegated power and the presence of adequate 

procedural safeguards, giving less emphasis to the former when the latter is 

present.”  Panzer, 2004 WI 52, ¶ 55.  As to the former, “[w]e indicated that the 

legislature delegated power lawfully when it ‘laid down the fundamentals of a 

law,’ such that the recipient of the delegated power was merely filling in the 

details.”  Id., ¶ 54.  As to the latter, “the nondelegation doctrine … is now 

primarily concerned with the presence of procedural safeguards that will 

adequately assure that discretionary power is not exercised unnecessarily or 
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indiscriminately.”  Id., ¶ 55.  In Panzer, the Court found procedural safeguards 

even if the statue “is not a model of legislative delegation, its purpose is 

ascertainable, and in most situations there are safeguards available to alter 

the policy choices made by the governor.”  Id., ¶ 72.  

All such standards are met.  For the benefit of public health, the 

Legislature mandates local health officers “shall promptly take all measures 

necessary to prevent, suppress and control communicable diseases,” including 

to “do what is reasonable and necessary for the prevention and suppression of 

disease.” Wis. Stat. § 252.03(1) & (2).   

Further, the scope of power, safeguards and compatibility with 

constitutional structure resides within the statutory text.  Under Wis. Stat. 

252.03(1) & (2), local health officers shall only do what is (1) reasonable, (2) 

necessary, (3) related to the presence of communicable disease in her territory, 

(4) subject to reporting obligations to DHS and her governing body; and (5) 

within temporal limitations, that is, promptly to “prevent” and “suppress” the 

communicable disease and its terminus when the communicable disease is 

under “control.”  The first limitation is that action be taken by the statutory 

office of “local health officer.”    “Any measures taken must be both “reasonable” 

and “necessary.”  The former is ubiquitous in law; in addition to State v. 

Whitman and the other authorities above, the entirety of Fourth Amendment 
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jurisprudence sits on the bedrock of “reasonableness.”2  “Necessary” means 

“not always import[ing] an absolute physical necessity . . . it frequently imports 

no more than that one thing is convenient or useful or essential to another.”3 

Local health officers can only act with respect to “communicable disease.” 

When there is communicable disease, they can only “prevent” (“to stop from 

happening; to hinder or impede”),4 “suppress” (“to put a stop to, put down, or 

prohibit; to prevent (something) from being seen, heard, known, or 

discussed”),5 or “control” (“to exercise restraining or directing influence over; 

to have power over; to reduce the incidence or severity of especially to 

innocuous levels; to incorporate suitable controls in).”6 

Procedural safeguards and constitutional structure are also explicitly 

stated in the reporting obligations under both Wis. Stat. 252.03(1) & (2).  Upon 

the appearance of a communicable disease, the local health officer must report 

to both DHS and her governing body.  When she takes action, she shall report 

to the appropriate governing body and keep them “fully informed.” She shall 

also advise DHS of “measures taken,” and if she fails to act DHS steps in.   

 
2 Ashcroft v. al-Kidd, 563 U.S. 731, 736 (2011). 
3 Black’s Law Dictionary (11th ed. 2019), necessary.  See also McCulloch v. Maryland, 17 U.S. 

316, 1819 WL 2135, 4 L.Ed 579, (1819) ( “to employ the means necessary to an end, is 

generally understood as employing any means calculated to produce the end, and not as being 

confined to those single means, without which the end would be entirely unattainable.”). 
4 Black’s Law Dictionary (11th ed. 2019), prevent.  
5 Black’s Law Dictionary (11th ed. 2019), suppress. 
6 Merriam-Webster Dictionary (10/24/2020), control. https://www.merriam-

webster.com/dictionary/control 
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The concerns in Palm about improper delegation of power and 

compatibility within the constitutional structure are creative arguments to 

obfuscate and confuse whether Order #10’s provisions do what is “reasonable 

and necessary” for the prevention and suppression of disease. 7  First, the local 

health officer is not acting statewide by issuing an order to everyone in 

Wisconsin to stay at home, forbid travel and close business, subject to criminal 

penalties, all “far beyond what is authorized in [DHS’s power under] § 

252.02(4)” and in contravention of rulemaking under the State administrative 

procedure act (Wis. Stat. Ch. 227 for state agencies whose rules/orders affect 

every citizen).  Palm, ¶¶ 7 & 49. Order #10 does not contain any of those terms, 

nor any criminal penalties.  Second, Chapter 68 of the Wisconsin Statutes 

includes express provisions for the review of a decision by a municipal officer, 

municipal employee, or agent acting on behalf of a municipality. See Wis. Stat. 

§ 68.01. There is a difference between no safeguard being available (in Palm) 

and, as here, Petitioners ignore available administrative review process.  

Third, as noted, § 252.03 has built-in safeguards which § 252.02 does not share.  

 Petitioners argue that under Wis. Stat. § 252.03, a local health officer 

 
7 Petitioners point to Palm, stating this Court has already interpreted the provisions of DHS’s 

authority in Wis. Stat. § 252.02, to argue the language in Wis. Stat. § 252.03 is nearly 

identical and that the same restrictions apply. Petitioners are incorrect on two points. First, 

this Court held Wis. Stat. § 252.02 does not allow DHS to “clos[e] businesses” or to “confin[e] 

all people to their homes.” PHMDC has not closed any businesses, nor has it confined all 

people to their homes. Thus, the Court’s holding in Palm is inapplicable to this case. Second, 

the language of Wis. Stat. §§ 252.02 and 252.03 differ. 
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cannot ban private gatherings in private homes and businesses, as the statute 

authorizes local health officials to “forbid public gatherings.” Pet. Br. p. 32. 

However, Wis. Stat. § 252.03(1) states local health officers shall “promptly take 

all measures necessary to prevent, suppress and control communicable 

diseases.” The statutes language is not contingent upon or limited by the power 

to “forbid public gatherings.” Rather, the textual placement of “forbid public 

gatherings” is just one measure local health officers may deploy within the 

context of reasonableness and necessity to prevent and combat disease in their 

territory. The “reasonable and necessary” and “all measures necessary” 

commands would be meaningless surplusage if the only power was to forbid 

public gatherings.  This Court has previously rejected similar perfunctory 

challenges when interpreting the important statutory commands of Ch. 252. 

See City of Milwaukee v. Washington, 2007 WI 104, ¶¶ 33-34, 304 Wis. 2d 98, 

735 N.W.2d 111 (the absence of a specific word or phrase was not dispositive 

when interpreting Wis. Stat. § 252.07(9)(a)) and the Court embraced the 

statute’s various parts, applied commonly accepted meanings and allowed the 

statutory language to be interpreted “broad enough” to serve its purpose).   

Here, like the statutory analysis undertaken in Washington, it cannot be 

said the plain language of § 252.03 excludes forbidding gatherings, private or 

otherwise, any more than it excludes taking other measures.  Section 252.03 
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comfortably falls within Washington that such language does not “preclude” 

certain action and is “broad enough” to encompass non-enumerated action.   

3. Emergency Order # 10 Does Not Violate 

Constitutional Rights To Freedom of Association  

a. Jacobson v. Massachusetts Controls the 

Constitutional Inquiry 

The constitutional analysis here involves Jacobson v. Massachusetts, 197 

U.S. 11 (1905), where the Supreme Court created a framework that provides 

for minimal judicial interference with state officials’ reasonable 

determinations during a public health crisis. The Court rejected a claim that 

the state’s compulsory vaccination law, enacted amidst a smallpox epidemic in 

Massachusetts, violated the defendant’s Fourteenth Amendment right “to care 

for his own body and health in such way as to him seems best.” Id. at 26. The 

Court narrowly described the scope of judicial review to determine if the 

challenged regulation “has no real or substantial relation to those objects, or 

is, beyond all question, a plain, palpable invasion of rights secured by the 

fundamental law, it is the duty of the courts to so adjudge, and thereby give 

effect to the Constitution.”  Id. at 31. This test does not allow judicial second-

guessing. Id. at 28, 30.  

While the United States Supreme Court has yet to issue a merits 

decision on COVID-19 health orders, it has splintered decisions among the 

justices as to the application of Jacobson, the most recent occurring this week 
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in Roman Catholic Diocese of Brooklyn v. Cuomo, No. 20A87 (November 25, 

2020) (per curiam on application for injunctive relief). 

Nevertheless, since the Supreme Court has not overruled Jacobson, it 

remains good law and it governs here, especially because fundamental 

constitutional rights are not at stake and this case more closely resembles 

traditional executive police power action that is typically viewed through the 

lens of modest rational basis review. Jacobson speaks very plainly to balancing 

an individual’s rights against that of his neighbor’s and his community; in 

other words, Jacobson addresses liberties, communicable disease and the 

social compact that forms society and our government.  Bimber's Delwood, Inc., 

v. James, No. 20-CV-1043S, 2020 WL 6158612, at *7 (W.D.N.Y. Oct. 21, 2020) 

(Jacobson as a “century-old historical principle [that] has been reaffirmed just 

this year by a chorus of judicial voices”); Altman v. Cnty. of Santa Clara, Case 

No. 20-cv-02180-JST, 2020 WL 2850291, at *7 (N.D. Ca. June 2, 2020) 

(Jacobson is not “arcane constitutional jurisprudence” but “remains alive and 

well—including during the present pandemic”). 

 Petitioners recognize their constitutional claim are “coextensive” to their 

federal counterpart.  Pet. Brief p. 33.  Moreover, Wisconsin constitutional law 

has applied Jacobson and shares the same constitutional principles. In Adams 

v. City of Milwaukee, 144 Wis. 371, 129 N.W.2d 518, 520 (1911), the Court 

applied Jacobson’s deference to police-power requirements for tuberculin 
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testing.  See also Froncek v. City of Milwaukee, 269 Wis. 276, 281, 69 N.W.2d 

242 (1955) (applied Jacobson’s deference to fluoridation of water supply); State 

v. Redmon, 134 Wis. 89, 114 N.W. 137, 141 (1907) (“If, therefore, a statute 

purporting to have been enacted to protect the public health, the public morals, 

or the public safety, has no real or substantial relation to those objects, or is a 

palpable invasion of rights secured by the fundamental law, it is the duty of 

the courts to so adjudge, and thereby give effect to the Constitution.”). 

The overwhelming majority of courts have resolved constitutional 

challenges to COVID-19-related health measures by reliance on Jacobson. For 

instance, in Elim Romanian Pentecostal Church v. Pritzker, 962 F.3d 341, 343 

(7th Cir. 2020), churches challenged a public health order prohibiting “[a]ll 

public and private gatherings of any number of people occurring outside a 

single household or living unit are prohibited” and also “any gathering of more 

than ten people is prohibited . . . .” Churches contended “these rules burden 

the free exercise of their faith, which requires adherents to assemble in person, 

and discriminates against religious services compared with the many economic 

and charitable activities that the Governor has exempted from the ten-person 

limit.” Id.  The Seventh Circuit, following Jacobson, found the order 

constitutionally tolerable. See also Democratic Nat'l Comm. v. Bostelmann, No. 

20-2835, 2020 WL 5951359, at *2 (7th Cir. Oct. 8, 2020) (“Deciding how best to 

cope with difficulties caused by disease is principally a task for the elected 
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branches of government. This is one implication of Jacobson ….”); Illinois 

Republican Party v. Pritzker, 973 F.3d 760, 763 (7th Cir. 2020) (“At least at 

this stage of the pandemic, Jacobson takes off the table any general challenge 

to [the health order] based on the Fourteenth Amendment’s protection of 

liberty.”); Cassell v. Snyders, 2020 WL 2112374, at *6-7 (N.D. Ill. May 3, 2020) 

(under this public health crisis and Jacobson, “the traditional tiers of 

constitutional scrutiny do not apply”); Altman v. Cty. of Santa Clara, 2020 WL 

2850291 (N.D. Cal. June 2, 2020) (county shelter-in-place orders); Gish v. 

Newsom, 2020 WL 1979970 (C.D. Cal. Apr. 23, 2020)  (county prohibition on 

public and private gatherings). 

b. Under Jacobson, Emergency Order # 10 is 

Constitutional  

 Order #10 satisfies Jacobson’s two standards. First, Order # 10 has a 

real and substantial relation to the current public health crisis, since reducing 

the total numbers of individuals coming into buildings and in close contact with 

others who gather and comingle over a period of time – especially when 

engaged in indoor sports with heavy respiration, breathing and sweating – 

minimizes the risk of an airborne respiratory virus trying to jump from host-

to-host as they talk, move about, or engage in close contact with others.  Since 

October 7, 2020, COVID-19 has increased in Dane County by 292%. In the past 

two weeks, November 1, 2020 through November 14, 2020, there have been 
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5,758 people who have tested positive for COVID-19. 25% of the people who 

tested positive indicated that they had attended a gathering or party in the 

past two weeks. According to a university-developed risk assessment 

calculator, a gathering of ten people in Dane County currently has a 32% 

chance that at least one COVID-19 positive person will be present. This chance 

increases to 44% for a group size of 15, and 62% for a group size of 25. Order # 

10 was passed to attempt to slow the spread of COVID-19, and there is a clear 

relation to the current public health crisis.  

  Jacobson’s framework rejects Petitioners inclusivity arguments about 

favorable treatment of restaurants, bars, salons or stores.  Pet. Br. p. 36-37.  

Such examples are false equivalencies for several reasons.  Each of those has 

capacity levels, must maintain spacing and mask-wearing, bars are pick-up 

only and none have individuals commingling for extensive periods of time 

indoors.  If separate households gather 16 people together for a dinner, 16 

people engage in behavior that raises the risk of transmission but, by contrast, 

16 people in a grocery store are in and out, getting what they need and not 

commingling for hours. Courts “do not evaluate orders issued in response to 

public health emergencies by the standard that might be appropriate for years-

long notice-and-comment rulemaking.” Elim, 962 F.3d at 347. Further, 

Petitioners’ second-guessing of the health order, need for it or their 
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individualized safety plans is not qualitatively different than those rejected in 

Jacobson.  197 U.S. at 24.   

  Second, Petitioners cannot show Order #10’s limitations on gatherings 

are “beyond all question, a plain, palpable invasion” of their constitutional 

rights.  The order does not confine individuals to their homes nor does it 

restrict individuals right to travel. Neither does the order completely shutdown 

all businesses, as gyms, fitness centers, and similar facilities are allowed to 

remain open with up to 50% approved capacity limits. Additionally, a mass 

gathering outside is permitted with ten (10) individuals or less. The challenge 

order reflects current calibration on the recent COVID-19 epidemiological 

data.  

c. Even outside of Jacboson the Petitioner’s Claims 

Would Not Succeed.  

 Even outside of Jacobson’s analysis, Petitioners claims under Article I, §§ 

3 and 4 of the Wisconsin Constitution fail. In Roberts v. U.S. Jayceses, the 

Supreme Court explained that the “freedom of association” protects two types 

of association (1) “choices to enter into and maintain certain intimate human 

relationships,” and (2) association “for the purpose of engaging in those 

activities protected by the First Amendment – speech, assembly, petition for 

the redress of grievances, and the exercise of religion.” 468 U.S. 609, 617 

(1984). The first type of association includes family relationships, which are 
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“distinguished by such attributes as relative smallness, a high degree of 

selectivity in decisions to begin and maintain the affiliation, and seclusion from 

others in critical aspects of the relationship.” Id. at 619–20.  

  Here, for Petitioners Gymfinity and Becker, their claim cannot succeed 

for several reasons.  Foremost, “[i]t is possible to find some kernel of expression 

in almost every activity a person undertakes ... such a kernel is not sufficient 

to bring the activity within the protection of the First Amendment.” City of 

Dallas v. Stanglin, 490 U.S. 19, 25 (1989). For that reason, just like for other 

commercial establishments whose relationship between owner and customer, 

courts have rejected such claims.  See Michaelidis v. Berry, 502 F. App'x 94, 

96–97 (2d Cir. 2012) (holding that relationships between plaintiffs and “their 

restaurant customers, and their employees are not sufficiently intimate to 

implicate [First Amendment] protection”).  Further, they fail to allege or aver 

any facts suggesting that their relationships with their friends, teammates, or 

like-minded people are sufficiently intimate to implicate the First 

Amendment.  See Maselli v. Tuckahoe Union Free Sch. Dist., 2019 WL 

3456581, *6 (S.D.N.Y. July 31, 2019); Gross v. City of Albany, 2015 WL 

5708445, *10 (N.D.N.Y. Sept. 29, 2015) (holding that “friendships, however 

close, are insufficient to state a claim under the First Amendment”).  
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  As to Petitioner Klein, the right to expressive association is not absolute. 

“Infringements . . . may be justified by regulations adopted to serve compelling 

state interests, unrelated to the suppression of ideas, that cannot be achieved 

through means significantly less restrictive of associational freedoms.” 

Roberts, 468 U.S. at 617. Petitioner Klein has not alleged a fundamental right 

that is at stake and concedes rational basis is the standard of review, Pet. Br. 

p. 37.  

 Here, there is no fundamental right at stake, and Order # 10 easily 

satisfies rational-basis review. As the Seventh Circuit recently recognized, the 

protective measures, including limiting the maximum size of gatherings, have 

been endorsed by experts as effective means of disease containment. See Elim, 

962 F.3d at 342 . There can be no doubt that the measures are rationally 

related to a legitimate state interest. Order # 10 serves an obvious compelling 

interest in maintaining the health and safety of the pubic during a pandemic, 

and to slow the transmission of COVID-19. The only way, at present, to slow 

the transmission of COVID-19, is distancing from one another and preventing 

in-person contact. Order # 10 does not relate to the suppression of ideas. It is 

content neutral and applies evenly to everyone in the City and County, no 

matter the reason they wish to associate.  
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 Further, a fundamental flaw in Petitioner Klein’s case is that she fails to 

explain how Order # 10 interferes with her associations rather than desired 

activities. Like many families throughout the world, Klein may gather 

virtually or outside. Temporary inconvenience, and personal preference to do 

otherwise, is not a constitutional deprivation.  See also Legacy Church, Inc. v. 

Kunkel, 2020 WL 3963764 (D. New Mexico, July 13, 2020) (freedom of assembly 

claims rejected against public health orders that prohibited any public or 

private gatherings of five or more individuals in a single confined space); Six 

v. Newsom, 462 F.Supp.3d 1060 (C.D. Cal. 2020) (associational claims rejected 

against stay at home orders); Givens v. Newsom, 459 F. Supp.3d 1302, 1314 

(E.D. Cal. 2020) (stay at home order is wholly unrelated to the suppression of 

expressive association); Tigges v. Northham, 2020 WL 4197610 (E.D.Va. 2020) 

(no likelihood of success on freedom-of-assembly challenge to order limiting 

attendees at gatherings); Amato v. Elicker, 460 F.Supp.3d 202 (D.Conn. 2020) 

(denying injunction in freedom-of-assembly challenge to Connecticut 

restriction on number of attendees at gatherings).  

4. The Challenged Provisions of Health Order # 10 are 

Reasonable and Necessary 

 Stopping the spread of COVID-19 is a compelling government interest. 

This compelling interest leaves little wiggle room to evade the conclusion that 
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Order # 10’s provisions fall within Wis. Stat. § 252.03’s statutory boundaries 

to do what is “reasonable and necessary.”  

 This conclusion should not be undone by protestations that a health order 

is unnecessary to protect Petitioners because they can undertake their own 

precautions.  Masks, cleaners and hand-washing are only part of the solution; 

the current situation shows social distancing or avoiding clusters can break 

transmission.  Choosing the latter as the primary tool, over a 28 day period, 

has a greater likelihood to suppress and control the disease. Even a negative 

test does not mean that you are safe from COVID-19, nor does it mean that 

you are not carrying the virus. The virus takes time to replicate in the body to 

detectable levels. The 28 day period here tries to resolve those concerns, and it 

is consistent with the guidance from all of the leading health officials, doctors, 

hospitals.  Nor is the order a novelty.   

 Petitioners argue that Order # 10 allows other businesses to conduct in-

person operations. However, they misstate that Order #10 closes any 

businesses. Order # 10 merely prohibits gatherings. It does not close any 

businesses. Further, it prohibits gatherings as opposed to closing businesses 

because gatherings are fundamentally different from shopping at businesses. 

When people gather together, especially in a home, they let their guard down, 

they take their masks off and engage in the primary mode of transmission 
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concerning to the CDC. Such conduct is fundamentally different than going 

shopping at a store, where one enters alone, with a mask, gatherings items 

that they need, and leaves, as well as being fundamentally different than 

dining six feet or more away from others with a mask for a short period and 

leaving. Indoor sports among individuals not from the same household allows 

for viral transmission by heavy respiration, breathing and sweating, a 

jarringly obvious reason for the challenged provisions associated with such 

businesses.  Order # 10’s challenge provisions focus where the virus is most 

likely to spread.  

C. Petitioners Have Failed to Show They Lack An Adequate 

Remedy At Law  

The Petitioners do not address whether they have an adequate remedy 

at law. Petitioners have Chapter 68 to challenge the local health order.  They 

also could have filed their action seeking relief in circuit court, which could 

serve their need for a speedy and authoritative determination.    

D. Petitioners Have Failed To Show Irreparable Harm  

Simply because something is not ideal does not mean that it will cause 

irreparable harm. Not gathering with family and friends for Thanksgiving is 

not ideal. However, it does not rise to the level of irreparable harm. 

Additionally, not being able to have indoor sports is not ideal, but again, this 

does not rise to the level of irreparable harm. PHMDC is doing what is 
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reasonable and necessary to control this pandemic in the second largest 

metropolis in Wisconsin and is optimistic that the number of positive cases will 

decrease in this 28-day span with these restrictions.  

E. Balance Of Harms Disfavors Granting Injunction  

The equities clearly weigh in favor of leaving the temporary limits on 

gatherings in place through their expiration date of December 16, 2020. 

“[C]ompeting interests must be reconciled and the plaintiff must satisfy the . . 

. court that on balance equity favors issuing the injunction.” Pure Milk Prod. 

Co-op v. Nat’l Farmers Org., 90 Wis. 2d 781, 800 (1979).  

In these extraordinarily rare and difficult circumstances, the balance 

must tip in favor of public protection. Importantly, the restrictions are 

temporary—the order in question expires after the duration of two 14-day 

incubation periods. In this stretch of time, it is literally life and death for a 

percentage of the population. The temporary restrictions here are directly tied 

to the threat posed by COVID-19: it spreads extremely easily and does so 

through people gathering in each other’s presence— through breathing and 

especially through talking, shouting, coughing, or singing.  Enjoining the 

challenged limitations will hasten the spread not only among those present at 

those gatherings, but also among those people’s families and anyone they come 
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into contact with in their communities—and, if they travel, in communities 

throughout the State.    

Dane County has been hit hard by COVID-19, with 26,485 individuals 

having tested positive and 80 individuals having already died from COVID-19 

over the course of the last five and a half months.  Removing the protections 

put in place by this order will place the population at an increased risk of 

illness and death. Balanced against the undeniable interest in maintaining 

reasonable and necessary protections for hundreds of thousands of people is 

the desire of a very few Petitioners to gather in larger sizes in their home or 

have more gymnasts at their business. 

Moreover, Petitioners understate their non-delegation theory “does not 

render 252.03 meaningless.” Pet. Br. p. 21. Under their theory § 252.03 

becomes meaningless. Public entities acting under Wis. Stat. § 252.03 would 

all be stopped, immediately and indefinitely, from any and all public health 

orders of any kind.  To say that this is slight against public interest, and that 

local health officers can instead tell people to “just wear a mask,” simply 

because one Petitioner cannot have Thanksgiving with her family, one gym 

cannot maximize its class size, and three children cannot temporarily engage 

in indoor sports, is profoundly disproportionate to the public interest.  Surely, 

enjoinment of this Health Order under the legal claim that such health orders 
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under Wis. Stat. § 252.03 violate the non-delegation doctrine will strike down 

every measure put into place to protect the public.  The balance must favor the 

public at large; it is not a second-class citizen. 

CONCLUSION 

This Court should deny the petition for original action and motion for 

temporary injunction.  
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 I, Janel Heinrich, being first duly sworn upon oath, depose and state as 

follows: 

1.   I am an adult resident of Dane County, Wisconsin. Unless 

otherwise specifically stated, I have personal knowledge of the 

matters set forth herein. 

2.   I am the Director of Public Health for Madison and Dane County 

and have held that position since I was appointed to it pursuant to 

Wis. Stat. § 62.51 and Wis. Stat. § 251.06(4)(a) by the Mayor of the 

City of Madison and the Dane County Executive and confirmed by a 

vote of the Common Council and County Board in May and June 

2012. My re-appointment was confirmed by the Common Council on 

May 19, 2020 for an additional term.  

3.   In my role as the Director of Public Health, I serve as the “local 

health officer” for the City of Madison and the County of Dane in 

accordance with the provisions of Wis. Stat. Ch. 251 and other 

pertinent provisions of state and local law.  

4.   I have a Master’s Degree in Public Health from San Diego State 

University-California State University and completed all coursework 

pursuant to a Doctorate in Public Health from the University of 

Illinois at Chicago. I am an active public health leader through my 
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professional association, the Southern Region Representative of the 

Wisconsin Association of Local Health Departments and Boards, the 

past Co-President of the Wisconsin Association of Local Health 

Departments and Boards, a, Member of the Dane County Health 

Council and a past Board Member of Safe Communities Coalition.  I 

have worked in public health since 2001 and have almost twenty 

years of experience in the field of public health. In the past I have 

consulted with San Diego Export and San Ysidro Health Center HIV 

Quality of Care Project, and I have conducted research and managed 

public health programs at San Diego State University and the 

University of Illinois at Chicago. 

5.   In December 2019, a novel strain of the coronavirus was detected, 

SARS-CoV-2 (commonly COVID-19), which spread throughout the 

world. The Center for Disease Control (“CDC”) determined COVID-19 

is a severe acute respiratory illness that spreads through three modes 

that are not mutually exclusive: respiratory droplets produced when 

an infected person coughs, sneezes, or talks (“airborne transmission”); 

though close personal contact, such as touching or shaking hands with 

an infected person or touching a contaminated surface (“contact 

transmission”); and through exposure to virus-containing respiratory 
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droplets exhaled by a person in close proximity, usually within 6 feet 

(“droplet transmission”).   

6.   As to the first method, COVID-19 can spread via airborne 

transmission by way of respiratory droplets that can linger in the air 

for minutes or hours, some traveling far from their source depending 

on size. Further, scientists report that COVID-19 will thrive this 

winter for three reasons: dropping temperatures, diving relative 

humidity, and drier respiratory tracts, much like what we are 

experiencing now.1 “The virus that causes COVID-19 most commonly 

spreads between people who are in close contact with one another 

(within about 6 feet, or 2 arm lengths).”2   

7.   Those at greatest risk of infection are persons who have had 

prolonged, unprotected close contact (i.e., within 6 feet for 15 minutes 

or longer) with an individual with infection, regardless of whether the 

individual has symptoms.3 Among adults, the risk for severe illness 

from COVID-19 increases with age, with older adults at highest risk. 

Severe illness means that the person with COVID-19 may require 

 
1 https://www.statnews.com/2020/10/21/covid19-winter-dry-indoor-air-helps-coronavirus-spread/ 
2 https://www.cdc.gov/coronavirus/2019-ncov/faq.html (How does the virus spread?) 
3 https://www.cdc.gov/coronavirus/2019-ncov/hcp/faq.html (Who is at risk for infection?) 

https://www.cdc.gov/coronavirus/2019-ncov/faq.html
https://www.cdc.gov/coronavirus/2019-ncov/hcp/faq.html
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hospitalization, intensive care, or a ventilator to help them breathe, or 

they may even die.4   

8.    Problematically, pre-symptomatic and asymptomatic individuals 

may carry and spread the virus, and the onset and duration of viral 

shedding and the period of infectiousness for COVID-19 are not yet 

known with certainty.  Based on current evidence, the incubation 

period (the time from exposure to symptom onset) ranges from 2-14 

days and persons with mild to moderate COVID-19 may shed 

replication-competent SARS-CoV-2 for up to 10 days following 

symptom onset.5   

9.   “A person with COVID-19 may be contagious 48 to 72 hours 

before starting to experience symptoms. In fact, people without 

symptoms may be more likely to spread the illness, because they are 

unlikely to be isolating and may not adopt behaviors designed to 

prevent spread.”6 Social distancing, good hygiene and avoiding 

gatherings indoors are all recommended ways to reduce the risk 

according to the CDC.  “In general, the more closely you interact with 

others and the longer that interaction, the higher the risk of COVID-

19 spread,” based on the number of individuals, being inside, and 

 
4 https://www.cdc.gov/coronavirus/2019-ncov/hcp/faq.html (Who is at risk for severe COVID-19?) 
5 https://www.cdc.gov/coronavirus/2019-ncov/hcp/faq.html (When is someone infectious?) 

https://www.cdc.gov/coronavirus/2019-ncov/hcp/faq.html
https://www.cdc.gov/coronavirus/2019-ncov/hcp/faq.html
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engaging over a period of time with people who are not social 

distancing or wearing masks and may be pre-symptomatic and 

asymptomatic.7  

10. The World Health Organization (WHO) likewise recognizes that 

aerosol transmission, particularly in specific indoor locations, such as 

crowded and inadequately ventilated spaces over a prolonged period 

of time with infected persons cannot be ruled out. Further, the close 

contact environments of these clusters may have facilitated 

transmission from a small number of cases to many other people (e.g., 

superspreading event), especially if hand hygiene was not performed 

and masks were not used when physical distancing was not 

maintained.”8 

11. WHO likewise recommends precaution to avoid indoor gatherings 

as much as possible, especially when physical distancing is not 

feasible and there is lack of good environmental ventilation. Id.  It is 

“clear from available evidence and experience,” that limiting close 

contact between individuals is central to breaking viral transmission 

chains. 

 
6 https://www.health.harvard.edu/diseases-and-conditions/if-youve-been-exposed-to-the-

coronavirus#:~:text=%22Without%20symptoms%22%20can,coronavirus%20infection%20to%20others 
7 https://www.cdc.gov/coronavirus/2019-ncov/daily-life-coping/deciding-to-go-out.html  
8 Available at https://www.who.int/news-room/commentaries/detail/ transmission-of-sars-cov-2-implications-for-infection-

prevention-precaut ions. 

https://www.health.harvard.edu/diseases-and-conditions/if-youve-been-exposed-to-the-coronavirus#:~:text=%22Without%20symptoms%22%20can,coronavirus%20infection%20to%20others
https://www.health.harvard.edu/diseases-and-conditions/if-youve-been-exposed-to-the-coronavirus#:~:text=%22Without%20symptoms%22%20can,coronavirus%20infection%20to%20others
https://www.cdc.gov/coronavirus/2019-ncov/daily-life-coping/deciding-to-go-out.html
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12. Wisconsin Department of Health Services (DHS) in March and 

April 2020 issued a “Safer at Home Order” directing individuals to 

stay at home, with exceptions, to avoid spreading the disease.  In 

April 2020, the Wisconsin Legislature challenged DHS’s “Safer at 

Home Order.” This Court declared it invalid for violating agency rule-

making powers. Since then, DHS, the Governor and the Legislature 

have not collaborated to pass any health-related measures relative to 

COVID-19, making Wisconsin an outlier in the nation.9   

13. Respondent Public Health Madison Dane County (“PHMDC”) is 

the local health department for Dane County and the City of Madison. 

PHMDC and the Board of Health for Madison/Dane County (which is 

not a party to this action) were created in 2007 pursuant to the 

authority provided by Wis. Stat. § 251.02(1m) and under the terms of 

an Intergovernmental Agreement (“Agreement”) entered into between 

the governing bodies of the City of Madison and Dane County 

pursuant to Wis. Stat. § 66.0301. In other words, those governing 

bodies after careful consideration and deliberation, including studies, 

 
9 In April 2020, the Wisconsin Legislature passed measures to obtain federal funding, 

relaxing some requirements for unemployment benefits, and provided some businesses plan 

protections and other relief for businesses and the economy including various provisions for  
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utilized those statutory mechanisms to create the joint health 

department.10 

14. The PHMDC Director is appointed by the Mayor and County 

Executive, subject to City Council and County Board approval.  The 

“Board of Health for Madison and Dane County” (“BOHMDC”), which 

is the policy-making body pursuant to Wis. Stat. § 250.01(3),11 

oversees her supervision, to wit: “Director. The Mayor and the County 

Executive jointly shall appoint the Local Health Officer whose title 

shall be Director of the PHMDC, subject to confirmation of the 

Common Council and the County Board. The BOHMDC shall provide 

supervision of the Director and shall be responsible for any personnel 

decisions, other than the appointment and dismissal, regarding the 

Director.”12 The Director is the local health officer of PHMDC.13 The 

Agreement subjects PHMDC to the control of the City and County.14 

15. PHMDC implements and manages the policies set by those 

governing bodies (whose policy control exists through ordinances, 

budgets and the Agreement),15 as well as the policies of BOHMDC.16 

The BOHMDC assures enforcement of state and local health statutes 

 
10 Agreement, Preamble. 
11 Agreement, Section I (A). 
12 Agreement, Section VI(B)(3)(a). See also, Madison City Ordinance § 7.02. 
13 Agreement, Section I (E).  
14 Agreement, Section III.   
15 Agreement, Sections V(B). 
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and rules, adoption of City/County policies, determines program 

services priorities and that measures are taken to provide an 

environment where individuals can be healthy and otherwise carries 

out its statutory obligations as a board of public health.17  

16. The eight-member BOHMDC is made up of one County Board 

Supervisor, one Common Council member, three Dane County 

Residents and three City of Madison residents.18 The BOHMDC has 

all the powers of a board of health as set forth in Chapter 251.19 The 

BOHMDC may delegate authority to the Director, including 

implementation of Program Services.20  

17. The BOHMDC also oversees finance and budgets of the 

PHMDC.21 The City and County created PHMDC to offer the services 

of a Level III local health department as specified in Wis. Stat. § 

251.05.22 PHMDC’s program services “shall address the varying needs 

of diverse populations within Dane County.”23 

18. PHMDC has issued ten Emergency Health Orders since the 

invalidation of Order # 28 because it has been constantly updating 

 
16 Agreement, Section I (D). 
17 Agreement, Section I(D), VI(A)(3), VI (A)(3), and VI (A)(3)(a), (d), (e), (f) & (h).  
18 Agreement, Section VI(2).  
19 Agreement, Section V(A).  
20 Agreement, Section VI(B)(3)(a). See also Section VI(B)(3)(b).  “Program Services” means “services related to public health 

provided either directly to the citizens of Dane County or to other persons by contracts.” Agreement at Section I(K). 
21 Agreement, Section VIII.  
22 Agreement, Section VI (A)(4).  
23 Agreement, Section VII (A).  
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and analyzing the most current data in order to calibrate the 

epidemiological data with necessary measures to slow disease spread.   

19. City and County Ordinances also speak to PHMDC’s power. Dane 

County Ordinance 46.40(1) mandates PHMDC’s Director “shall 

promptly take all measures necessary to prevent, suppress and 

control communicable diseases within Dane County, including 

forbidding public gatherings when deemed necessary to control 

outbreaks or epidemics,” consistent with Wis. Stat. § 252.03.  Further, 

Dane County Ordinance 46.40(2) states “[i]t shall be a violation …to 

refuse to obey an Order of the Director of [PHMDC] entered to 

prevent, suppress or control communicable disease pursuant to Wis. 

Stat. s. 252.03.”  

20. Madison Municipal Ordinance 7.01 allows BOHMDC to govern 

public health and assure enforcement of public health laws, to 

supervise the Director, to develop policy, to otherwise carry out the 

obligations of a board of health and to delegate responsibilities to the 

Director. Madison Municipal Ordinance Sec. 7.05(6) states, “[i]t shall 

be unlawful for any individual to create or permit a health nuisance.”  

21. Emergency Order # 10 was issued on November 17, amended on 

November 20, 2020 and has a 28-day duration, ending on December 

16, 2020. The limited duration surrounded Thanksgiving purposefully 
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– PHMDC wanted to get the community through two 14-day 

incubation cycles thereby lowering disease spread 14 days after 

Thanksgiving. 

22. Petitioner’s completely ignore the preamble of Emergency Order 

# 10 and the justification behind its issuance. The preamble states 

since October 7th, the day before the case counts started increasing in 

the most recent spike, cases of COVID-19 have increased 292%. 

Further, there have been 5,758 people who tested positive for COVID 

during the weeks of November 1st and 14th. The two weeks (10/18-

10/31) prior to that, the count was 3,521, and the two weeks (10/4-

10/17) before that the count was 2,341.  

23. In sum, Wisconsin and Dane County are in a moment of 

uncontrolled spread. As of November 25th, Wisconsin DHS categorizes 

Dane County as having a “critically high” activity level – the highest 

category of disease activity, at a case rate greater than 1,000 cases 

per 100,000 over the past two weeks. The CDC’s levels of community 

transmission definition does not include a specific case level, however, 

at the highest level, called “substantial, uncontrolled transmission,” 

the corresponding level of mitigation suggested is “shelter in place.”24  

 
24 https://www.dhs.wisconsin.gov/covid-19/disease.htm 
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24. The White House COVID Task Force report dated November 15, 

2020 states “there is now aggressive, unrelenting, expanding broad 

community spread across the country, reaching most counties, 

without evidence of improvement but rather, further deterioration. 

Current mitigation efforts are inadequate and must be increased to 

flatten the curve to sustain the health system for both COVID and 

non-COVID emergencies.” Because the upcoming holidays “can 

amplify transmission considerably,” “Wisconsin should continue to 

expand public health messaging … to warn citizens about the risks of 

social gatherings, advise people to avoid them, and reemphasize face 

coverings and social distancing.”25  

25. The CDC defines a gathering as “a planned or spontaneous event, 

indoors or outdoors, with a small number of people participating or a 

large number of people in attendance.” The more people an individual 

interacts with at a gathering and the longer the interaction lasts, the 

higher the potential risk of COVID-19 infection and spread. The 

CDC’s lowest risk definition of gatherings is “virtual-only activities, 

events, and gatherings.”26  

26. Dr. Georges Benjamin, the director of the American Public 

Health Association has stated that “the size of the group doesn’t 

 
25 https://www.cnn.com/2020/11/17/politics/white-house-coronavirus-task-force-state-reports/index.html 
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matter. What matters is the likelihood that one of those people comes 

to the table infected.” The likelihood that any one person is infected is 

higher now than at any point in the pandemic.  

27. From November 3 to November 16, more than one person out of 

every one-hundred people in Dane County tested positive. The risk 

level of COVID transmission in an environment of critically high 

levels of community spread, such as Dane County, are particularly 

challenging when an estimated 50% of transmission is caused by 

asymptomatic or pre-symptomatic individuals.  

28. 32% of people who tested positive reported household contact as 

their most likely route of exposure; 24% reported close contact with a 

case as their most likely route of exposure; 32% did not have an 

identifiable risk factor so were indicated as “community acquired;” 6% 

were linked to a cluster or outbreak; 1% named travel and 3% named 

healthcare as their most likely route of exposure. A quarter of people 

testing positive, regardless of risk factor, indicated they attended a 

gathering or party in the past two weeks.  

29. These proportions have remained stable—in the past month, as 

cases have reached record high levels, the percentage who report 

attending a gathering has not changed. According to a university-

 
26 https://www.cdc.gov/coronavirus/2019-ncov/community/large-events/considerations-for-events-gatherings.html 
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developed risk assessment calculator, a gathering of 10 people in 

Dane County currently has a 32% chance that at least one COVID-19 

positive person will be present.  

30. This chance increases to 44% for a group size of 15, and 62% for a 

group size of 25. In neighboring counties, the risk is even more 

elevated. The implications of gathering, even in a small group, are 

different than they were earlier in the pandemic — the risk is higher 

because there is more COVID circulating. A person with COVID-19 is 

nearly 20 times more likely to transmit the virus in an indoor 

environment.  

31. In the two weeks leading up to the order, there were 675 people 

linked to a cluster in one of the following sectors: assisted living, 

skilled nursing, workplace, healthcare facility, sports team, school, 

other public facing business/services, childcare, church, 

bar/restaurant, salon, and other. This does not capture everyone with 

these specific risks, nor does it capture contacts or household 

members of people who were exposed in these spaces, but it 

illustrates there is transmission happening widely and broadly at a 

local level.  

32. National data continue to indicate gatherings—particularly in 

crowded indoor environments with poor ventilation—remain a 
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significant risk. As gatherings increasingly move inside due to cold 

weather, it is another way risk continues to be magnified. 

33. Thus, based on all of the emerging data nationwide, PHMDC 

determined Emergency Order # 10, similar to Emergency Order # 2 at 

the outset of the pandemic, should prohibit gatherings inside any 

property.  

34. Section 7 therein provides some relief expressly and through 

incorporation of earlier orders.  That is, in-home services from health 

care operations, public health operations, human services operations, 

infrastructure operations, manufacturing and government functions 

are exempt, which would range from child/adult care to a plumber.   

35. Order # 2 defines “health care and public health operations” as 

hospitals; medical facilities; clinics; ambulatory surgery centers for 

response to urgent health issues or related COVID-19 activities; 

manufacturers, technicians, logistics, and warehouse operators and 

distributors of medical equipment, personal protective equipment 

(PPE), medical gases, pharmaceuticals, blood and blood products, 

vaccines, testing materials, laboratory supplies, cleaning, sanitizing 

disinfecting or sterilization supplies, and tissue and paper towel 

products; dental offices; pharmacies; public health entities, including 

those that compile, model, analyze, and communicate public health 
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information; pharmaceutical, pharmacy, medical device and 

equipment, and biotechnology companies (including operations, 

research and development, manufacture, and supply chain); 

healthcare information technology companies; organizations collecting 

blood, platelets, plasma, and other necessary materials; obstetricians, 

gynecologists, and midwife practices; eye care centers, including those 

that sell glasses and contact lenses; home health agencies and 

providers; mental health and substance abuse providers; 

detoxification and alcohol or drug treatment programs and facilities; 

syringe access programs, and naloxone distribution programs; other 

healthcare facilities and suppliers and providers of any related or any 

ancillary healthcare services; entities that transport and dispose of 

medical materials and remains; personal care agencies; hospices; 

allied health providers; acupuncturists; massage therapists; 

chiropractors; and adult family homes. 

36. Specifically included in Healthcare and Public Health Operations 

are manufacturers, technicians, logistics, and warehouse operators 

and distributors of medical equipment, personal protective equipment 

(PPE), medical gases, pharmaceuticals, blood and blood products, 

vaccines, testing materials, laboratory supplies, cleaning, sanitizing 
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disinfecting or sterilization supplies, and tissue and paper towel 

products. 

37. Order # 2 defines “human services operations” as residential 

settings and shelters for people with disabilities, home-based settings 

to provide services to individuals with physical, intellectual, or 

developmental disabilities, seniors, adults, or children; adult day care, 

and supportive home care; businesses that provide food, shelter, social 

services, or other necessities of life for economically disadvantaged 

individuals. Additionally, Order # 2 provides that human services 

operations “shall be construed broadly to avoid any impacts to the 

delivery of human services, broadly defined.”  

38. Order # 2 defines “essential infrastructure” as food production, 

distribution, fulfillment centers, storage facilities, marinas, and sales; 

construction (including, but not limited to, construction required in 

response to this public health emergency, hospital construction, 

construction of long-term care and assisted living facilities, public 

works construction, school construction, Essential Business and 

Operations construction, construction necessary for Essential 

Governmental Functions, and housing construction, except that 

optional or aesthetic construction should be avoided except as 

permitted as a Minimum Basic Operation); building management and 
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maintenance; airport operations; operation and maintenance of 

utilities, including water, sewer, gas, and electric (including power 

generation, distribution, production of raw materials, and Wisconsin 

Department of Natural Resources-certified and registered drinking 

water and wastewater testing laboratories); Wisconsin Home Energy 

Assistance, Low Income Home Energy Assistance Program, and 

Public Benefits Energy Assistance Program offices, customer service 

centers, and public intake centers; distribution centers; oil and biofuel 

refining; roads, highways, railroads, and public transportation; ports; 

cybersecurity operations; flood control; solid waste and recycling 

collection and removal; and internet, video, and telecommunications 

systems (including the provision of essential global, national, and 

local infrastructure for computing services, business infrastructure, 

communications, and web-based services). 

39. Order # 2 defines “essential government functions” as all services 

provided by the State, Tribal, or local governments needed to ensure 

the continuing operation of the government body and provide and 

support the health, safety, and welfare of the public. Each 

government body shall determine its Essential Government Function, 

if any, and identify employees and contractors necessary to the 

performance of those functions. 
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40. As to sports, courts and fields could remain open, and low-risk 

sports could be conducted with physical distancing. Consistent with 

previous orders, it does not allow medium and high-risk sports to be 

conducted. For indoor sports, “[a]ll activities in this section for all 

individuals are considered Mass Gatherings. Inside Mass Gatherings 

of any individuals under this Section who are not from the same 

household are prohibited.”  

41. Under the previous three health orders, all sports activities had 

been considered mass gatherings. Thus, Emergency Order # 10 simply 

reiterated its new change regarding mass gatherings.  

42. Recent news and proclamations encourage individuals to stay at 

home.  “Stop the COVID Spread!,” a Wisconsin Hospital Association 

coalition with dozens of major businesses and Chambers of 

Commerce, acknowledges there is out-of-control community viral 

spread, encourages preventative measures and urges Wisconsinites to 

help.27 “Health Officials Implore People to Stay Home for 

Thanksgiving.”28 “Doctors and Scientists Beg Wisconsinites to Stay 

Home for Thanksgiving.”29 “A Single COVID-19 Test Result Can’t 

 
27 https://www.wha.org/stopthecovidspread 
28 https://www.wpr.org/health-officials-implore-people-stay-home-thanksgiving 
29 https://www.jsonline.com/story/news/2020/11/23/health-experts-beg-wisconsinites-stay-home-holidays/6355817002/ 



R-App-20 

 

Guarantee a Safe Thanksgiving.”30 “COVID-19 Hospitalizations 

Climb As Thanksgiving Nears.”31 “Local Hospitals Brace for 

Thanksgiving COVID-19 Impact.”32 “Thanksgiving Dinner Could Be 

the Most Dangerous Place To Be.”33 “State Officials Recommend Only 

Sharing Meals Within Your Household.”34 “Thanksgiving Could Make 

or Break US Coronavirus Response.”35  

43. Quite simply, the danger of COVID-19 involves the nature of its 

spread, asymptomatic or pre-symptomatic carriers and uncertainty in 

the timeline between incubation and symptoms including, most 

alarming, testing points that frequently produce a false negative 

(meaning a person is not really free of the virus).36 

44. There have been many states that have taken similar actions to 

restrict gatherings before the Thanksgiving holiday. Nevada Governor 

Steve Siolak tightened restrictions on private gatherings.37 Delaware 

has restricted indoor gatherings in private homes to 10 people.38 

Massachusetts ordered all gatherings at private residences indoors to 

 
30 https://time.com/5914932/covid-test-thanksgiving/ 
31 https://www.fox2detroit.com/news/covid-19-hospitalizations-climb-as-thanksgiving-nears-90-year-old-vet-evicted-warren-

rejects-pot-settlement 
32 https://www.riponpress.com/news/local-hospitals-brace-for-thanksgiving-covid-19-impact/article_000975f2-2e96-11eb-8782-

1f7b9e26b3a8.html 
33 https://www.wisn.com/article/coronavirus-thanksgiving-dinner-could-be-most-dangerous-place-to-be/34661985 
34 https://www.nbc15.com/2020/11/12/evers-skip-those-thanksgiving-get-togethers/ 
35 https://apnews.com/article/thanksgiving-us-coronavirus-response-d500ea449d2d6539452254fe6f20165e 
36 August 18, 2020 study by National Institute of Allergy and Infectious Diseases, National Institutes of Health and John Hopkins 

available at https://www.acpjournals.org/doi/full/10.7326/M20-1495?journalCode=aim 
37 https://apnews.com/article/travel-pete-ricketts-thanksgiving-holidays-california-

f595fe83a8111dfe3c85c0840d2d5de1 

https://www.wisn.com/article/coronavirus-thanksgiving-dinner-could-be-most-dangerous-place-to-be/34661985
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be limited to 10 people. Id. Vermont has banned gatherings with 

people outside of their own homes. Id.  Minnesota prohibited social 

gatherings of any kind, including private and public gatherings.39 

45. Wisconsin coronavirus cases are at an all-time high. Over the 

past week, there have been an average of 5,859 cases per day, an 

increase of 68.9% from the average one month earlier. To date in 

Wisconsin, there have been 357,771 cases and 3,011 deaths.  

46. As of November 27, 2020, DHS reports that Wisconsin has a total 

of 11,287 hospital beds and 2,058 (18%) of them are immediately 

available.   

 

 

 

 

 

 

 

 

   

 
38 https://www.lohud.com/story/news/politics/2020/11/23/covid-travel-restrictions-northeast-pa-ny-nj-maryland-

delaware-mass-nh-vermont-ct-ri-maine/6382281002/ 
39 https://www.health.state.mn.us/diseases/coronavirus/safeevents.pdf 

https://mn.gov/governor/assets/EO%2020-99%20Final%20%28003%29_tcm1055-454294.pdf 

https://www.health.state.mn.us/diseases/coronavirus/safeevents.pdf
https://mn.gov/governor/assets/EO%2020-99%20Final%20%28003%29_tcm1055-454294.pdf
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