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INTRODUCTION 

Respondent Governor Tony Evers asserts that Petitioner Jeré Fabick’s 

challenge to Executive Orders 82 and 90 is not justiciable because it does not satisfy 

two of the four conditions required to bring a claim for declaratory judgment. (Resp’t 

Resp. at 18.)  Specifically, the Governor alleges that Petitioner does not have a right to 

bring a claim under Wis. Stat. § 323.10 and that Petitioner, as a taxpayer, does not have 

a legally protectable interest under Wis. Stat. § 323.10. (Id. at 19.)  These arguments—

which conveniently shield the Governor’s actions from judicial review—fail because 

Petitioner’s claim is not under Wis. Stat. § 323.10.  Instead, Petitioner is asking this Court 

decide whether Executive Orders 82 and 90 are within the Governor’s statutory grant 

of power in Wis. Stat. § 323.10.  The legality of the Governor’s actions, which have 

harmed all Wisconsin residents including Petitioner, can and should be decided by this 

Court.1  

 ARGUMENT 

I. Petitioner’s Challenge to Executive Orders 82 and 90 Is Subject 
to Judicial Review.  

The Governor asserts Petitioner’s challenge to Executive Orders 82 and 90 is 

barred because he has no private cause of action under Wis. Stat. § 323.10, and thus 

cannot meet the first prong of justiciability.  (Resp’t Resp. at 19.)  Specifically, he claims 

the “rights and remedies” enumerated in Wis. Stat. § 323.10 “belong to the Governor 

 
1 In the interest of providing the Court with a timely argument, this reply brief only addresses the 
Governor’s arguments regarding justiciability.  Petitioner also rejects the Governor’s remaining 
arguments in his response and looks forward to addressing them in full briefing if the Court grants the 
Petition.   
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and to the Legislature—not a private litigant or to the judiciary,” and thus neither is 

capable of challenging or reviewing the Governor’s actions.  (Id.)  Instead, the legality 

of Executive Orders 82 and 90 is a “political question” that can only be resolved 

through legislative action.  (Id. at 21 (quoting United States v. Amirnazmi, 645 F.3d 564, 

581 (3d Cir. 2011).)   

To support this argument, the Governor points to several cases describing the 

judiciary’s limited role in reviewing “factual determinations by government officials that 

have been specifically authorized by statute.” (Id. at 20-21 (emphasis added).)  

However, these cases are not relevant to Petitioner’s claim.  Petitioner is not asking this 

Court to make any factual determinations about the Governor’s lawful actions 

authorized by Wis. Stat. § 323.10.  Indeed, there is no dispute that the COVID-19 

pandemic has affected Wisconsin since early 2020.  Instead, Petitioner is challenging 

the legality of the Governor’s issuance of Executive Orders 82 and 90.   

The text of Wis. Stat. § 323.10 is clear:  “A state of emergency shall not exceed 

60 days, unless the state of emergency is extended by joint resolution of the legislature.”  

When an “emergency” such as COVID-19 arises, the Governor may declare a state of 

emergency.  Under Wis. Stat. § 323.10, the state of emergency ends in one of two ways: 

(1) the Governor’s order is revoked either through legislative action or by the Governor 

himself, and the state of emergency ends; or (2) the Governor and the Legislature take 

no action, the state of emergency lasts for 60 days and then expires.   

There is no dispute that the Governor validly declared a state of emergency due 

to COVID-19 under Executive Order 72 from March 12 through May 11, 2020.  After 
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Executive Order 72 expired on May 11, 2020, the Governor had two choices:  (1) seek 

an extension of the emergency order from the Legislature; or (2) do nothing.  Wis. Stat. 

§ 323.10.  Instead, the Governor opted to create a third choice not provided for in the 

statute: continual and unilateral declarations of emergency.   

The Governor is quite candid in his view that the judicial branch has no role to 

play in adjudicating whether his “third choice” violates Wis. Stat. § 323.10.  (Resp’t 

Resp. at 20-21.)  Instead, the Governor views the issue as entirely in the hands of the 

Legislature.  (Id. at 22.)  If the issue were the validity of Executive Order 72—which 

was lawfully issued under Wis. Stat. § 323.10—the Governor would be correct.  

However, the Governor has now put the onus on the Legislature to vote down his 

unlawful power grab, a remedy that would not actually preclude the Governor from 

issuing additional unlawful orders.  After all, even if the Legislature did convene all 132 

members into a special session to pass a joint resolution invalidating Executive Order 

90, under the Governor’s capacious view of his power under Wis. Stat. § 323.10, he 

could simply declare a “new” state of emergency the next day.  Without a final judicial 

ruling, it is conceivable the back-and-forth between the Governor and the Legislature 

could go on and on.2     

The Governor’s position is also remarkable given that, in Wisconsin Legislature v. 

Palm, the Governor’s executive branch appointees argued that the Legislature did not 

have standing to challenge the Safer at Home Orders.  2020 WI 42, ¶12, 391 Wis. 2d 

 
2 That the Governor issued Executive Order 90 while Executive Order 82 was still in effect gives the lie 
to the notion that a joint resolution from the Legislature is sufficient to stop the Governor from 
declaring future COVID-19 states of emergency.   
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497, 942 N.W.2d 900.  The Governor cannot, on the one hand, reject the Legislature’s 

ability to challenge his statutory authority, and then argue that Legislature alone can 

control his actions.   

The Governor’s unlawful orders directly affect all Wisconsin residents, 

including the Petitioner, who are required to follow any orders issued pursuant to the 

executive orders.  In bringing this claim, Petitioner is asking the judiciary to exercise its 

judgment as to the legality of the Governor’s actions.  The judiciary is the only branch 

suited to this task.  As such, this Court should accept the Petition.  

II. Petitioner Meets the Standing Requirement of Wisconsin State 
Courts.  

The Governor also asserts that Petitioner cannot meet the third element of 

justiciability, namely, that he does not have standing to allege a claim of right under 

Wis. Stat. § 323.10.  (Resp’t Resp. at 23.)  As set forth below, standing requirements in 

Wisconsin state courts are quite relaxed, and Petitioner has sufficiently established that 

he has taxpayer standing to maintain a claim for declaratory relief.    

A. Standing in Wisconsin Courts is Not a Difficult Hurdle to 
Clear. 

“Unlike in federal courts . . . standing in Wisconsin is not a matter of 

jurisdiction, but of sound judicial policy.”  McConkey v. Van Hollen, 2010 WI 57, ¶15, 

326 Wis. 2d 1, 783 N.W.2d 855.  Indeed, “[t]he law of standing in Wisconsin is 

construed liberally, and even an injury to a trifling interest may suffice.  Id. (citation 

omitted).  There is no Article III-type standing requirement to bring a case in a 

Wisconsin state court, as Wisconsin courts are courts of general jurisdiction.  See State 
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v. Weidman, 2007 WI App 258, ¶4, 306 Wis. 2d 723, 743 N.W.2d 854.  The threshold 

for standing in Wisconsin state courts is “ensuring that the issues and arguments 

presented will be carefully developed and zealously argued, as well as informing the 

court of the consequences of its decision.”  McConkey, 326 Wis. 2d 1, ¶16.   

Taxpayer standing in Wisconsin is quite broad.  The financial impact on the 

taxpayer bringing the suit “may be almost infinitesimal.”  Thompson v. Kenosha Cty., 64 

Wis. 2d 673, 680, 221 N.W.2d 845 (1974).  “Any illegal expenditure of public funds 

directly affects taxpayers and causes them to sustain a pecuniary loss.”  S.D. Realty Co. 

v. Sewerage Comm’n of City of Milwaukee, 15 Wis.2d 15, 22, 112 N.W.2d 177 (1961) 

(emphasis added).  Further, a taxpayer bringing a claim is not required to explain why 

the expenditure of funds is impacting him personally.  The Wisconsin Court of Appeals 

has succinctly explained the breadth of this concept:  

Defendants contend that Ahern and H & H lack standing because they have not 
shown that they, as taxpayers, have suffered an actual loss through defendants’ 
actions, and because they joined this action as merely nominal parties at the [original 
plaintiff’s] request. Ahern and H & H have standing. Wisconsin taxpayers have 
standing to contest the constitutionality of statutes which result in public 
expenditures.  How or why a taxpayer came to be a party is irrelevant to the standing 
issue.   

J.F. Ahern Co. v. Wisconsin State Bldg. Comm’n, 114 Wis. 2d 69, 84, 336 N.W.2d 679 (Ct. 

App. 1983) (citations omitted).   

 Governor Evers argues that taxpayer standing cannot be met here because the 

Petitioner cannot establish the Executive Orders “require public expenditures.”  

(Resp’t Resp. at 26.)  The Governor is wrong on the law.  In fact, Wisconsin courts 

have recognized taxpayer standing to challenge unlawful government action even 

absent direct funding disbursements.  In Coyne v. Walker, a group of teachers challenged 
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the constitutionality of 2011 Wis. Act 21’s changes to the administrative rulemaking 

process as applied to the Department of Public Instruction.  The State Defendants 

moved to dismiss on the grounds that “Act 21 does not require the expenditure of 

public funds.”  Coyne, 2015 WI App 21, ¶10, 361 Wis. 2d 225, 862 N.W.2d 606, aff’d, 

2016 WI 38, 368 Wis. 2d 444, 879 N.W.2d 520, overruled on other grounds by Koschkee v. 

Taylor, 2019 WI 76, 387 Wis. 2d 552, 929 N.W.2d 600.  The court of appeals rejected 

this argument on standing, holding that the “implement[ation]” of “unconstitutional 

procedures for the promulgation of administrative rules” would increase costs to the 

Department of Public Administration, and therefore the teachers “sufficiently alleged 

standing as taxpayers.”  Id., ¶¶12-13.  The State Defendants abandoned their standing 

argument before the Wisconsin Supreme Court.  Coyne, 368 Wis. 2d 444, ¶28.3 

 Petitioner has sufficiently pled his standing as a taxpayer to challenge the 

issuance of Executive Orders 82 and 90.   

B. Petitioner’s Claim for Declaratory Relief is a Legally 
Cognizable Claim to Challenge Unlawful Governmental 
Action. 

The Governor also contends Petitioner, as a taxpayer, cannot challenge the 

Governor’s actions because Petitioner does not have a legally-protected interest under 

Wis. Stat. § 323.10.  (Resp’t Resp. at 23-24.)  According to the Governor, Wis. Stat. § 

323.10 only protects the interests of the Executive and the Legislature, and therefore 

 
3 Ironically, Governor Evers—who at the time of Coyne was the Superintendent of Public Instruction 
and thus named as a defendant in the case—“filed an answer agreeing with Coyne” and took “the same 
position as Coyne throughout this litigation.”  Coyne v. Walker, 2016 WI 38, ¶10, 368 Wis. 2d 444, 879 
N.W.2d 520, overruled by Koschkee v. Taylor, 2019 WI 76, 387 Wis. 2d 552, 929 N.W.2d 600.   
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the dispute can only be resolved by those two parties.  (Id. at 24.)  This not only 

conflicts with what the Governor admits is the stated purpose of the law—to “protect[] 

the general public interest in preparing the State for public emergencies”—but also once 

again misrepresents the nature of Petitioner’s claim against the Governor. (Id.) 

(Emphasis added) 

As previously noted, Petitioner does not bring his claim under Wis. Stat. § 323.10, 

nor is Petitioner seeking any compensatory damages.  If Petitioner brought a claim 

under Section 323.10 in the place of the executive, an authorizing statute would be 

necessary.  Cf. Estate of Miller v. Storey, 2017 WI 99, ¶¶54-58, 378 Wis. 2d 358, 903 

N.W.2d 759 (discussing the “private attorney general doctrine”).  Instead, Petitioner is 

seeking a declaration as a taxpayer and member of the general public that the Governor 

of Wisconsin is wasting public resources by issuing unlawful executive orders.  

Wisconsin courts “construe standing in declaratory judgment actions liberally, in favor 

of the complaining party, as it affords relief from an uncertain infringement of a party’s 

rights.”  State ex rel. Vill. of Newburg v. Town of Trenton, 2009 WI App 139, ¶10, 321 Wis. 

2d 424, 773 N.W.2d 500.  

Further, a statute does not need to create a specific right for an individual to 

challenge an unlawful action.  See James v. Heinrich, Nos. 202-AP-1419, 2020-AP-1420, 

2020-AP-1446 (Wis. Sup. Ct. Sep. 10, 2020) (Granting original jurisdiction to three 

petitions brought by religious schools and parents challenging a COVID-19 related 

order because the order’s “broad closure of schools . . . is not within the statutory grant 

of power to the local health officers in Wis. Stat. § 252.03.”).  And a party is also not 






