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Re: O’Bright v. Lynch, No. 2020AP1761-OA 

Response of Respondent Wisconsin Elections Commission 

 

Dear Ms. Reiff: 

 

 I represent Respondent Wisconsin Elections Commission and am writing in 

response to the emergency petition filed yesterday, October 26, 2020. The 

Commission agrees with Petitioners Outagamie and Calumet Counties that, given 

that Election Day is next week, a quick decision from this Court is appropriate. The 

Commission thus agrees that this Court should grant the petition for original action. 

 

This case concerns a printing error on certain absentee ballots that cause ballot 

tabulating equipment not to recognize those ballots. The error is a small rectangular 

“timing block” on the bottom of some ballots which should be completely filled with 

an ink mark but was not filled due to a misprint. 

 

  On October 15, Petitioner Outagamie County asked the Commission for 

authorization to exceed the statutory time limit to count votes, partially hand-count 

votes, or fix the printing error on the defective ballots without creating a duplicate 

ballot as described in Wis. Stat. § 5.85(3). (Petition Exhibit C.) Because the 

Commission is a state administrative agency, it does not have authority to extend 

statutory deadlines or modify statutory procedures. See Wis. Stat. § 5.05. The 

Commission therefore declined the County’s request. The Commission’s full 

reasoning is included in its October 20, 2020 letter, filed with the petition as  

Exhibit D.  
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Although the Commission cannot grant such relief, a court has inherent 

authority to fashion remedies to particular facts. See Town of Fond du Lac v. City of 

Fond du Lac, 22 Wis. 2d 525, 531, 126 N.W.2d 206 (1964) (“A court of equity has 

inherent power to fashion a remedy to the particular facts.”); In Interest of E.C., 130 

Wis. 2d 376, 388–89, 387 N.W.2d 72 (1986) (Discussing “authority to grant equitable 

relief, even in the absence of a statutory right.”) As the Commission indicated in the 

October 20 letter, it unanimously and strongly recommends that Petitioners be 

permitted to address the printing error by applying black ink to the misprint on the 

affected ballots in the presence of witnesses and under the transparency provisions 

of Wis. Stat. § 5.85(3). The timing block is not on the portion of the ballot where 

candidate selections are marked so the correction introduces no risk of miscounting.  

 

In the petition, Petitioners request different relief: that the Court rule that 

each ballot must be duplicated under Wis. Stat. § 5.85(3) and this Court extend the 

deadline in Wis. Stat. § 7.51(5)(b) for municipal clerks to process and deliver ballots. 

This alternative would unnecessarily risk inaccuracies because individual  

hand-reproduction of that many ballots, as a practical matter, introduces a risk of 

innocent mistakes. It would also delay election results. Petitioners indicate that up 

to 13,500 ballots may be affected. Reproducing that many ballots could take days, 

which would delay statewide election results. In contrast, simply filling in the mark 

with black ink will allow the original absentee ballots to be counted with the electors’ 

own marks, with less risk of error than reproducing every ballot, and could be one in 

a less time without the need to extend deadlines.  

 

While Petitioners contend that filling in the mis-printed timing mark is not 

authorized under the statute, neither is a delay of the deadline to deliver ballots. And 

though there is no statute that empowers the Commission to authorize ink-correction 

of the misprint, there also appears to be no prohibition of it. Under Wis. Stat. 

§ 12.13(2)(b)2., no election official may “[i]llegally . . . change or alter a ballot on 

election day.” But this would not prohibit a court-authorized correction, in the 

presence of witnesses, of a small, identically-misprinted portion of the ballots that 

does not affect the electors’ candidate selections. Given that Petitioners are seeking 

equitable relief from this Court, a simple, quick, and accurate solution to the problem 

is preferable to a complicated process that may cause delay and errors. In the absence  

of a clear statutory prohibition, this Court may authorize filling in the misprinted 

timing marks with ink. 
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      Sincerely, 

 

 

 

      S. Michael Murphy 

      Assistant Attorney General 

SMM:rmt 

 

cc (via USPS): Kevin Davidson  

   Mathew Parmentier 

   Charles Pluger 

   Charles D. Koehler 

   Andrew J. Rossmeissl 

   Ashley C. Lehocky 

   Adam V. Marshall 

   Richard J. Carlson 

   Debra K. Vander Heiden 

   Amy L. Olson 

   Lori A. Klevesahl 

   Darlene Schultz 

   Steven J. Frassetto 

   Cory Swedberg 

   Robert E. Sorenson 

   Barbara Schuh 

   Colleen M. Laha 

   Danielle L. Block 

   Linda Hoes 

   Jennifer Weyenberg 

 


