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 INTRODUCTION 

 COVID-19 is not new to Wisconsin. But the 

skyrocketing of COVID-19 spread at the start of the school 

year, accelerating our state towards hospital-bed capacity, 

preventable deaths, and the ominous title of a national 

COVID-19 hotspot—that is new to Wisconsin.  

 Here is where Wisconsin stands: 

1 

 As Wisconsin has experienced record-breaking 

numbers of COVID-19 cases, hospitalizations, and deaths, 

Governor Evers appropriately stepped in and issued a state 

of emergency order to respond. Pursuant to that state of 

emergency, the Governor has issued an order requiring 

Wisconsinites to wear face coverings, a demonstrated way to 

 

1 COVID in the U.S.: Latest Map and Case Count, The New 

York Times, https://www.nytimes.com/interactive/2020/us/

coronavirus-us-cases.html (last updated Oct. 22, 2020) 

(information updated regularly).  

https://www.nytimes.com/interactive/2020/us/coronavirus-us-cases.html
https://www.nytimes.com/interactive/2020/us/coronavirus-us-cases.html
https://www.nytimes.com/interactive/2020/us/coronavirus-us-cases.html
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limit the spread of COVID-19. For several reasons, this 

Court should deny Fabick’s petition for an original action. 

 First, this Court should deny the petition because the 

same legal questions Fabick asks this Court to review are 

currently being litigated in the Polk County Circuit Court in 

Lindoo v. Evers, No. 20-CV-0219. The circuit court there 

recently denied the plaintiffs’ motion to temporarily enjoin 

Executive Order 90. This Court should not encourage a 

practice that incentivizes a party to seek an original action 

only after a party with parallel claims receives an adverse 

preliminary decision below. To do so would encourage 

gamesmanship and effective end-runs around the normal 

course of trial and appellate litigation that follows an 

adverse preliminary circuit court decision.  

 Second, this Court should deny the petition because 

Fabick does not present a justiciable controversy. Wisconsin 

Stat. § 323.10 does not offer rights or remedies to an 

individual citizen, or to this Court. Rather, it authorizes the 

Governor to declare a state of emergency order, and 

empowers the Legislature to revoke a state of emergency 

order if it disagrees. Fabick’s status as a taxpayer does not 

mean that Wis. Stat. § 323.10 protects the interests he 

advances. Instead, Wis. Stat. § 323.10 recognizes that 

deciding whether emergency conditions exist is a complex, 

fact-driven inquiry that can present hard questions based on 

evolving, difficult circumstances. The law unequivocally 

mandates that those questions be answered by the political 

branches. And that is where the Court should leave it.  

 Third, this Court need not grant the petition because, 

even if it were to do so, Fabick’s claim would fail as a matter 

of law. Fabick advances a one-and-done interpretation of 

Wis. Stat. § 323.10 that is contrary to the plain language 

and purpose of the statute, and would lead to absurd results. 

Chapter 323 does not cabin a Governor’s ability to enter 
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multiple state of emergency orders arising out of a common 

underlying cause. Instead, the statutes explicitly permit the 

Governor to declare a state of emergency where there is an 

“occurrence” of a biological pathogen that presents serious 

dangers. That is exactly what happened here.  

 For support for his contrary one-and-done 

interpretation, Fabick mistakenly looks to Wis. Stat.  

§ 323.10’s 60-day limitation on a particular state of 

emergency order absent Legislative extension. That 60-day 

time limit, however, prohibits a Governor from proactively 

issuing a lengthy state of emergency order to address an 

emergency that may be resolved quickly, or from a Governor 

extending a particular state of emergency order in 

perpetuity when the underlying emergency conditions have 

ended.  

 But nowhere in Wis. Stat. § 323.10, or chapter 323 

overall, do our statutes say that a Governor is limited to one 

state of emergency order per underlying cause. The 60-day 

limitation neither alters the definition of a public health 

emergency or disaster, nor does it purport to cabin the 

Governor’s discretion to determine whether an emergency 

exists in the first instance. Indeed, the petitioner’s reading of 

the statute would remove an entire category of catastrophic 

events from the statutes—including floodwaters that  

swell with new rainfall, fires that pick up with a change of  

wind, or a new wave of a potentially lethal virus—that 

unquestionably fall within chapter 323’s statutory definition 

a “disaster.”  

 Fabick also does not point to any definition of the term 

“occurrence” to support his one-and-done interpretation. On 

the contrary, the commonly understood meaning of that 

term refers to things that occur with some frequency,  

or reoccur over time. And to be clear, adopting Fabick’s one-

and-done interpretation of Wis. Stat. § 323.10 would limit a 
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Governor’s ability to respond to any emergency conditions; 

such a rationale would not in any way be confined to 

COVID-19.  

 Fabick’s interpretation is further contrary to both 

legislative history and past gubernatorial practices. When 

our Legislature first codified a Governor’s emergency powers 

in in the 1950s, it did so to empower the Governor to protect 

the state during wartime. And significantly, it crafted our 

statute to enable the Governor to respond to a particular act 

of war, not to offer only one response per war. In the decades 

since, our Legislature expanded the Governor’s authority to 

enable him to respond to new emergency conditions, but has 

done so under the same framework focused on occurrences. 

Accordingly, past Wisconsin Governors have in turn declared 

multiple state of emergency orders related to an underlying 

common emergency cause—in accordance with the plain 

language of Wis. Stat. § 323.10. 

 Lastly, Fabick’s emphasis on a recent Michigan 

Supreme Court decision addressing the Michigan Governor’s 

authority under Michigan law is unavailing. Numerous 

critical differences exist between the statutes and arguments 

at issue, including the fact that Michigan’s statutes do not 

empower the Legislature to revoke a gubernatorial 

declaration of a state of emergency.  

STATEMENT ON ORAL ARGUMENT 

 If this Court does not deny the petition for an original 

action outright, the Respondent requests oral argument. 
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FACTUAL BACKGROUND:                         

SEPTEMBER’S UNPRECENTED SKYROCKETING OF 

COVID-19 CASES, AND EXECUTIVE ORDER 90 

I. Despite bending the curve in May, COVID-19 

spread across Wisconsin in June and July 2020. 

 Wisconsin’s exposure to the COVID-19 pandemic 

started with a handful of confirmed cases in February and 

early March, with cases steadily increasing in the following 

months. In March and April, the Secretary-designee of the 

Department of Health Services (DHS) implemented 

statewide Safer at Home measures and set forth a phased 

“Badger Bounce Back” plan for reopening.2 By May, with 

these measures in place, Wisconsinites had successfully 

“bent the curve,” resulting in a slowed trajectory of spread.3  

 

 

 

2 See Executive Order 72 (Mar. 12, 2020) (creating state of 

emergency); Emergency Order 12 (March 24, 2020) (Safer at 

Home); Emergency Order 28 (Apr. 16, 2020) (Safer at Home); 

Emergency Order 31 (Badger Bounce Back).  All of the Governor’s 

executive orders related to COVID-19 are available online. Wis. 

Governor Tony Evers, Executive Orders, https://evers.wi.gov/

Pages/Newsroom/Executive-Orders.aspx (last updated Oct. 2, 

2020).  

3 Wis. Dep’t. of Health Servs., COVID-19: Wisconsin Cases, 

https://www.dhs.wisconsin.gov/covid-19/cases.htm (last updated 

Oct. 21, 2020) (information updated regularly); see also Jeffrey 

Kluger & Chris Wilson, America is Done with COVID-19. COVID-

19 Isn’t Done with America, TIME (June 15, 2020, 1:23 PM), 

https://time.com/5852913/covid-second-wave/ (discussing states 

that “bent the curve” and showing Wisconsin’s downward 

trajectory in June). 

https://evers.wi.gov/Pages/Newsroom/Executive-Orders.aspx
https://evers.wi.gov/Pages/Newsroom/Executive-Orders.aspx
https://evers.wi.gov/Pages/Newsroom/Executive-Orders.aspx
https://www.dhs.wisconsin.gov/covid-19/cases.htm
https://time.com/5852913/covid-second-wave/
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 That trajectory reversed itself in June and July. On 

June 5, more than three months after the first reported case, 

Wisconsin had 20,249 reported COVID-19 cases.4 The next 

20,000 cases occurred in only six weeks, with 40,507 cases on 

July 17.5  

II. Governor Evers declared a new state of 

emergency and implemented a statewide mask 

mandate, and Wisconsin’s daily COVID-19 cases 

decreased in August 2020.  

 Given the escalation of COVID-19 cases, on July 30, 

2020, Governor Evers issued Executive Order 82.6 Pursuant 

to Wis. Stat. § 323.10, Governor Evers declared that a public 

health emergency, as defined by Wis. Stat. § 323.02(16), 

existed for the State of Wisconsin. The Order described the 

drastic increase in new cases, including in many areas that 

had previously seen low COVID-19 activity levels.7 

 Governor Evers designated DHS as the lead agency to 

respond to the public health emergency. Executive Order 82 

explained that, pursuant to Wis. Stat. § 323.10, the order 

would remain in effect for 60 days, or until revoked by the 

Governor or by joint resolution of the Legislature. Governor 

Evers also issued Emergency Order 1.8 That Order 

 

4 Affidavit of Dr. Ryan P. Westergaard (“Westergaard Aff.”) 

¶ 10 (Supp. App. Ex. A). 

5 Id. 

6 Wis. Governor Tony Evers, Exec. Order 82, Relating to 

Declaring a Public Health Emergency (July 30, 2020), 

https://evers.wi.gov/Documents/COVID19/EO082-

PHECOVIDSecondSpike.pdf 

7 Id. 

8 Wis. Governor Tony Evers, EMERGENCY ORDER #1, 

Relating to Preventing the Spread of COVID-19 by Requiring  

 

https://evers.wi.gov/Documents/COVID19/EO082-PHECOVIDSecondSpike.pdf
https://evers.wi.gov/Documents/COVID19/EO082-PHECOVIDSecondSpike.pdf
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mandated wearing masks in indoor spaces other than a 

private residence, with certain exceptions.  

 Following these actions, Wisconsin’s COVID-19 rate 

decreased substantially. On August 1, Wisconsin’s seven-day 

daily average of new COVID cases was 1,062; by August 31 

that number dropped to 678.9 And the next 20,000 cases took 

almost four weeks instead of three—with 80,300 cases on 

September 5.10  

III. The School Year Began, and Wisconsin’s New 

COVID-19 Cases Skyrocketed.  

 But, unfortunately, that progress ended when the 

school year began. As K-12 and collegiate schools opened up, 

the number of new daily COVID-19 cases skyrocketed. By 

September 15 there were 99,562 total COVID-19 cases—

almost 20,000 new cases in only two weeks.11 On September 

17, Wisconsin rose to a record high of 2,034 new cases in one 

day, and then another record high of 2,534 new cases the 

very next day.12 By September 21, the seven-day daily 

average of new cases had risen to 1,791—more than 

doubling in a single a month.13 And those numbers 

continued to rise: there were 2,817 new cases on September 

26, a new single day record; and by September 29, the seven-

 

Face Coverings in Certain Situations (July 30, 2020), 

https://evers.wi.gov/Documents/COVID19/EmO01-

FaceCoverings.pdf.  

9 Westergaard Aff. ¶ 11. 

10 Id. ¶ 12. 

11 Id. 

12 Id.  

13 Id. 

https://evers.wi.gov/Documents/COVID19/EmO01-FaceCoverings.pdf
https://evers.wi.gov/Documents/COVID19/EmO01-FaceCoverings.pdf
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day daily average of new cases had risen to 2,225.14  

15 

 Alarmingly, this surge was at first driven by 18- to 24- 

year-olds.16 With the beginning of the school year, this age 

cohort had case rates five times higher than any other age 

group.17 Spread among college students presents unique 

challenges and risks, not only for the students but for the 

entire state: students come together from homes in a wide 

variety of locations, live in close proximity to each other at 

school, and then return to their home communities.  

 In fact, although the acceleration of growing new cases 

among 18- to 24-year-olds started to slow slightly, the rate 

among other age groups continued to climb, and the total 

number of cases has continued to rapidly rise.18 In other 

 

14 Id. 

15 Wis. Dep’t. of Health Servs., COVID-19: Wisconsin Cases, 

https://www.dhs.wisconsin.gov/covid-19/cases.htm (last updated 

Oct. 21, 2020) (information updated regularly). 

16 Id. ¶ 13. 

17 Id.  

18 Id.  



 

9 

words, as case numbers continued to go up, the new cases 

are spread broadly across the community. As the Milwaukee 

Journal Sentinel reported in September, “[m]ost age groups 

reported increases of about 40% to 50% week over week—

indicating that while young adults may have driven 

transmission of the virus early in the month, people of all 

ages are feeling the consequences of the surge in recent 

days.”19  

 The skyrocketing of COVID-19 spread in September 

has led to a dire October for Wisconsin. As of October 20, 

2020, our seven-day daily new case average is 3,287.20 On 

October 21, 2020, Wisconsin saw 4,205 new COVID-19 

cases.21 In a period of only five days—October 1 to October 

6—COVID-19 killed 72 Wisconsinites.22 And on October 21, 

alone, COVID-19 killed 48 Wisconsinites.23 

 Seasonal changes make this unprecedent surge in 

cases even more dangerous. Most respiratory viruses, 

including influenza and seasonal coronavirus, reach peak 

activity in Wisconsin in late fall and early spring. If SARS-

 

19 Sophie Carson & Madeline Heim, State reports nearly 

22% positive coronavirus tests as outbreak in northeast Wisconsin 

worsens, Milwaukee Journal Sentinel (Sept. 28, 2020, 7:24 PM), 

https://www.jsonline.com/story/news/2020/09/28/wisconsin-

coronavirus-green-bay-fox-valley-outbreaks-worsen/3562169001/. 

20 Westergaard Aff. ¶ 12.  

21 Wis. Dep’t. of Health Servs., COVID-19: Wisconsin Cases, 

https://www.dhs.wisconsin.gov/covid-19/cases.htm (last updated 

Oct. 21, 2020) (information updated regularly) 

22 Wis. Dep’t. of Health Servs., COVID-19: Wisconsin 

Deaths, https://www.dhs.wisconsin.gov/covid-19/deaths.htm (last 

revised Oct. 21, 2020) (information updated regularly). 

23 Id. 

https://www.jsonline.com/story/news/2020/09/28/wisconsin-coronavirus-green-bay-fox-valley-outbreaks-worsen/3562169001/
https://www.jsonline.com/story/news/2020/09/28/wisconsin-coronavirus-green-bay-fox-valley-outbreaks-worsen/3562169001/
https://www.dhs.wisconsin.gov/covid-19/deaths.htm
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CoV-2 follows a similar pattern, the number of COVID-19 

cases will drastically increase during the late fall.24  

IV. In response to September’s unprecedented 

acceleration of cases, Governor Evers issued 

Executive Order 90 and Emergency Order 1.  

  To combat the unprecedented acceleration of new 

COVID-19 cases following the start of the school year, on 

September 22, 2020, Governor Evers issued Executive Order 

90.25 Pursuant to his authority under Wis. Stat. § 323.10, 

Governor Evers declared that a public health emergency, as 

defined under Wis. Stat. § 323.02(16), exists in the State.  

 Governor Evers again designated DHS as the lead 

agency to respond to the public health emergency. He also 

authorized the Adjutant General to activate the Wisconsin 

National Guard as needed to assist in response to the public 

health emergency, including with providing personnel to 

support the November 3 general election and operate 

community testing sites throughout Wisconsin.  

 Executive Order 90 provides that, “[p]ursuant to 

Section 323.10 of the Wisconsin Statutes,” the order “shall 

remain in effect for 60 days, or until it is revoked by the 

Governor or by joint resolution of the Wisconsin State 

Legislature.” Id. note 23. 

 

 

24 Westergaard Aff. ¶ 16. 

25 Wis. Governor Tony Evers, EXECUTIVE ORDER #90, 

Relating to Declaring a Public Health Emergency (Sept. 22, 2020), 

https://evers.wi.gov/Documents/COVID19/EO090-DeclaringPublic

HealthEmergency.pdf. 

https://evers.wi.gov/Documents/COVID19/EO090-DeclaringPublicHealthEmergency.pdf
https://evers.wi.gov/Documents/COVID19/EO090-DeclaringPublicHealthEmergency.pdf
https://evers.wi.gov/Documents/COVID19/EO090-DeclaringPublicHealthEmergency.pdf
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 On September 22, 2020, Governor Evers also issued a 

new face covering mandate—Emergency Order 1.26 Governor 

Evers explained that “face coverings are a proven, effective 

way to slow the spread of COVID-19 without having a 

significant impact on people’s day-to-day lives.” Governor 

Evers explained that, pursuant to his authority under  

Wis. Stat. § 323.12(4)(b), he determined that a “statewide 

face covering requirement is necessary to protect persons 

throughout the State of Wisconsin from COVID-19.” Id.  

 Accordingly, Emergency Order 1 mandates that 

Wisconsinites wear face coverings in certain situations. 

Specifically, it provides that individuals ages five and older 

in the State shall wear a face covering where: (1) the 

individual is indoors or in an enclosed space, other than a 

private residence; and (2) another person or persons who are 

not members of the individual’s household are present in the 

same room or enclosed space. Emergency Order 1 sets forth 

numerous circumstances where, even in the above two 

conditions, a face covering is not required.  Emergency Order 

1 is effective until November 21, 2020, or by a subsequent 

superseding emergency order. 

STATUTORY BACKGROUND:                                                                

THE GOVERNOR’S AUTHORITY UNDER  

CHAPTER 323 

 Chapter 323 of the Wisconsin Statutes provides a 

statutory scheme to enable state government to efficiently 

and effectively respond to an emergency in part or all of the 

State. Chapter 323 places the Governor at the helm during 

 

26 Wis. Governor Tony Evers, EMERGENCY ORDER #1, 

Relating to Requiring Face Coverings (Mar. 13, 2020), 

https://evers.wi.gov/Documents/COVID19/EmO01-SeptFace

Coverings.pdf. 

https://evers.wi.gov/Documents/COVID19/EmO01-SeptFaceCoverings.pdf
https://evers.wi.gov/Documents/COVID19/EmO01-SeptFaceCoverings.pdf
https://evers.wi.gov/Documents/COVID19/EmO01-SeptFaceCoverings.pdf


 

12 

an emergency—both to identify the emergency, and to 

respond to it. To this end, chapter 323 both requires and 

empowers the Governor to issue orders to respond to the 

emergency, and to delegate authority to others to assist  

in the response. These duties and powers are consistent  

with the Governor’s constitutional duty to enforce the law.  

Wis. Const. art. V, §§ 1, 4.  

 First and foremost, the Governor has the authority to 

declare a state of emergency, including a public health 

emergency. Wisconsin Stat. § 323.10 provides that the 

“governor may issue an executive order declaring a state of 

emergency for the state of any portion of the state if he or 

she determines that an emergency resulting from a disaster 

or the imminent threat of a disaster exists.” A “disaster” 

means a “severe or prolonged, natural or human-caused, 

occurrence that threatens or negatively impacts,” among 

other things, “life” and “health.” Wis. Stat. § 323.02(6).  

 Wisconsin Stat. § 323.10 also specifically provides that 

if “the governor determines that a public health emergency 

exists, he or she may issue an executive order declaring a 

state of emergency related to public health for the state or 

any portion of the state and may designate the department 

of health services as the lead state agency to respond to that 

emergency.”  

 Thus, our statutes make clear that the “state of 

emergency” is a distinct concept from an “emergency” itself. 

See, e.g., Wis. Stat. § 323.10 (“The governor may issue an 

executive order declaring a state of emergency . . . if he or she 

determines that an emergency . . . exists”). The “state of 

emergency” is the condition the Governor declares via order, 

in response to an emergency, that triggers the emergency 

procedures of chapter 323.  
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 Our statutes also place limitations on the duration of a 

state of emergency order, and give the Legislature power to 

end or extend it: “A state of emergency shall not exceed 60 

days, unless the state of emergency is extended by joint 

resolution of the legislature. . . . The executive order may be 

revoked at the discretion of either the governor by executive 

order or by the legislature by joint resolution.” Wis. Stat.  

§ 323.10.  

 During a state of emergency, the Governor has 

affirmative duties: “[T]he governor shall issue orders, 

delegate such authority as is necessary to the administrator 

[of the division of emergency management], and direct the 

division [of emergency management] to coordinate 

emergency management activities.” Wis. Stat. § 323.12(3). 

The Governor also possesses specific, enumerated powers 

during a state of emergency. Wis. Stat. § 323.12(4). Among 

these, the Governor has the power to “[i]ssue such orders as 

he or she deems necessary for the security of persons and 

property.” Wis. Stat. § 323.12(4)(b).  

 Additionally, during a state of emergency related  

to public health, the Governor may call the State  

National Guard into state active duty. Wis. Stat.  

§ 321.39(1)(a)3. The Adjutant General, who heads the 

Department of Military Affairs, administers the National 

Guard and serves as the Governor’s chief military advisor 

and emergency management coordinator. Wis. Stat.  

§§ 15.31, 321.03(1)(a). The Adjutant General also has the 

duty to develop and adopt a state emergency plan. Wis. Stat.  

§ 323.13(1)(b). Thus, the Governor’s ability to declare a state 

of emergency in turn provides him the important ability to 

activate the National Guard, which enables the Adjutant 
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General to direct the National Guard to perform state tasks 

critical in responding to emergencies.27 

REASONS THE PETITION SHOULD BE DENIED  

I. This Court should decline to exercise original 

jurisdiction because the same legal issue is 

being separately litigated. It should not 

encourage a practice of reactive end-runs 

around the litigation and appellate process.  

A. The same issues Fabick presents in this 

petition are currently being litigated in the 

Polk County Circuit Court in Lindoo v. 

Evers.  

 First, as a threshold matter, this Court should decline 

to exercise original jurisdiction here because the same legal 

questions Fabick presents are currently being litigated in 

the circuit court. In Lindoo v. Evers, separate citizen 

plaintiffs have challenged Governor Evers authority to issue 

Executive Order 90:  

 “The plaintiffs believe that the governor exceeded his 

statutory authority by declaring public health emergencies 

on three separate occasions, each related to the same health 

crisis – COVID-19. By doing so, the plaintiffs argue, the 

 

27 These tasks may include, for example, helping ensure 

safe in-person elections in the midst of a pandemic. More than 

2400 soldiers and airmen served as poll workers in every county 

in Wisconsin except one for our April 7 election; National Guard 

members also delivered cleaning supplies and personal protective 

equipment to polling sites. Meg Jones, ‘A whirlwind’: Wisconsin 

National Guard’s new adjutant general started job just in time for 

pandemic, elections, protests, Milwaukee Journal Sentinel (July 

29, 2020, 6:00 AM), https://www.jsonline.com/story/news/

2020/07/29/meet-paul-knapp-wisconsin-national-guards-new-

adjutant-general/5475662002/.  

https://www.jsonline.com/story/news/2020/07/29/meet-paul-knapp-wisconsin-national-guards-new-adjutant-general/5475662002/
https://www.jsonline.com/story/news/2020/07/29/meet-paul-knapp-wisconsin-national-guards-new-adjutant-general/5475662002/
https://www.jsonline.com/story/news/2020/07/29/meet-paul-knapp-wisconsin-national-guards-new-adjutant-general/5475662002/
https://www.jsonline.com/story/news/2020/07/29/meet-paul-knapp-wisconsin-national-guards-new-adjutant-general/5475662002/
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governor has exceeded his authority by essentially extending 

a state of emergency past 60 days.” (See Suppl. App. Ex. B.)28  

 The circuit court in Lindoo denied the plaintiffs’ 

motion for a temporary injunction on October 12, 2020. (See 

Suppl. App. Ex. B.) Fabick filed his petition for an original 

action here a mere three days later.  

 Importantly, the core legal questions at issue in 

Lindoo, and which Fabick presents here, involve the fact-

driven inquiry of whether this COVID-19 surge constitutes 

sufficiently distinct conditions from those underlying the 

earlier orders to warrant the conclusion that the Governor 

has not simply extended an earlier state of emergency, but 

rather has declared a new state of emergency based on new 

and urgent public health threats.  

 This is not to say that this factual inquiry would 

require extensive discovery or a lengthy resolution in the 

circuit court. Rather, it is to say that this Court has 

consistently expressed “great[ ] reluctance” to “grant leave 

for the exercise of its original jurisdiction . . . where 

questions of fact are involved.” In re Exercise of Original 

Jurisdiction, 201 Wis. 123, 128, 229 N.W.2d 643 (1930);  

see also Sup. Ct. Internal Operating Procedures (IOP)  

§ III(B)(3). Indeed, this Court has recognized that circuit 

courts are “much better equipped for the . . . disposition of 

questions of fact than is this court”; accordingly, cases 

 

28 Governor Evers has attached as Appendix Exhibit B to 

this response the circuit court’s recent decision and order denying 

the plaintiffs’ motion for a temporary injunction in Lindoo. This 

Court may also take judicial notice of the case log on the 

Wisconsin Circuit Court Case Access (CCAP) website for events in 

that case. See Kirk v. Credit Acceptance Corp., 2013 WI App 32,  

¶ 5 n.1, 346 Wis. 2d 635, 829 N.W.2d 522.  
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involving factual questions “should be first presented to” 

circuit courts. In re Exercise of Original Jurisdiction,  

201 Wis. at 128 (citation omitted). This Court should decline 

to get involved here, where the same legal questions are 

currently being litigated in the better-situated circuit court 

and involve key factual determinations.  

 Fabick also suggests that if this Court does not get 

involved, inconsistent circuit court decisions, and in turn 

appellate court decisions, may arise. (See Fabick’s Mem. 7.) 

But he does not point to any inconsistent decisions, or even 

to multiple circuit court cases raising these legal questions 

about the Governor’s chapter 323 authority to declare a state 

of emergency order. Rather, he points to Lindoo alone.  

His reference to Tavern League of Wisconsin, Inc. v. Palm,  

No. 20CV128 (Wis. Cir. Ct. Sawyer Cty.) is not on point: 

Governor Evers is not even a defendant to that case and 

Fabick makes no argument that it involves a claim 

concerning the Governor’s authority under chapter 323.  

 In short, this Court need not and should not grant 

Fabick’s petition for original action where the same core 

legal questions are mid-litigation in the circuit court.  

B. To grant this petition for an original action 

would encourage end-runs around 

litigation in response to adverse circuit 

court decisions.  

 Importantly, if this Court were to grant Fabick’s 

petition for original action, it would encourage effective end-

runs around the normal litigation process in response to 

adverse preliminary circuit court decisions. Fabick filed this 

original action petition three days after the circuit court 

denied the plaintiffs’ motion for a temporary injunction. 

Indeed, Fabick specifically cites to that the circuit court’s 

decision in Lindoo as support for why the Court should 
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“accept [the] Petition” and “promptly resolve the question.” 

(Fabick’s Mem. 6–7.)  

 This Court should not encourage a practice whereby 

an adverse preliminary circuit court decision may be 

effectively end-run appealed directly to this Court—jumping 

the entire case-litigation and appellate line in the process.  

 Per Wisconsin procedures, if the Lindoo plaintiffs 

wished to seek review of the circuit court’s decision, they 

would need to seek leave to appeal the denial of the 

temporary injunction motion. See Wis. Stat. § 808.03(2). If 

the Court of Appeals granted review—or if it denied review 

and then the plaintiffs pursued an appeal after the entry of a 

final order—briefing at the Court of Appeals would generally 

be required before this Court would consider a petition to 

bypass. See Wis. Stat. § (Rule) 809.60 (deadline for petition 

to bypass is 14 days after the filing of the respondent’s Court 

of Appeals’ brief).  

 Through this petition for an original action, however, 

Fabick essentially seeks to take over the cause of the Lindoo 

plaintiffs and proceed directly to the Wisconsin Supreme 

Court, skipping the entire trial and appellate litigation 

process. Such maneuvering should be discouraged, 

particularly where, as here, the issue raised in a petition for 

an original action could have been raised months earlier, but 

the petitioner only sought this Court’s review after an 

adverse ruling occurred in the parallel circuit court case.  

II. This Court should decline to exercise original 

jurisdiction because Fabick does not present a 

justiciable controversy.  

 This Court should further decline to exercise original 

jurisdiction because the controversy here is not justiciable. 

The remedy that Fabick seeks is one that, by the plain 

language of Wis. Stat. § 323.10, rests squarely and solely in 
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the hands of the people’s representatives in the Legislature. 

For this Court to create a remedy through judicial review, on 

behalf of a proclaimed right of an individual citizen—found 

nowhere in the statute—would be to usurp the statutory 

authority given to the Legislature.  

 Moreover, Fabick’s status as a taxpayer does not 

create a legally protectable interest. If it were otherwise, the 

requirement that a taxpayer must have suffered some 

pecuniary loss, would be meaningless.  

A. To maintain a declaratory judgment, a 

party has to establish that a justiciable 

controversy exists.  

 In order to maintain a declaratory judgment action 

under Wis. Stat. § 806.04, a party must establish that a 

justiciable controversy exists. See Milwaukee Dist. Council 

48 v. Milwaukee County, 2001 WI 65, ¶ 37, 244 Wis. 2d 333, 

627 N.W.2d 866. A declaratory-judgment issue is justiciable 

when four conditions are satisfied:  

(1) [There must be a] controversy in which a 

claim of right is asserted against one who has 

an interest in contesting it. 

 

(2) The controversy must be between persons 

whose interests are adverse. 

 

(3) The party seeking declaratory relief must 

have a legal interest in the controversy—that 

is to say, a legally protectible interest. 

 

(4) The issue involved in the controversy must 

be ripe for judicial determination. 

 

Loy v. Bunderson, 107 Wis. 2d 400, 409, 320 N.W.2d 175 

(1982) (citation omitted). 
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1. Fabick has not alleged a claim of right 

under Wis. Stat. § 323.10 because the 

statute’s only rights and remedies 

belong to the Governor and to the 

Legislature—not to a private litigant 

or to the judiciary.  

 To start, Fabick cannot satisfy the first element of 

justiciability—i.e. the assertion of a claim of right against a 

party with an interest in contesting it. He cannot do so 

because the only rights and remedies under Wis. Stat. 

§ 323.10 belong to the Governor and to the Legislature—not 

to a private litigant or to the judiciary. 

 Section 323.10 is a provision of public law that, on its 

face, governs the emergency powers of the State. The 

legislatively declared purpose of Wis. Stat. ch. 323 is “[t]o 

prepare the state and its subdivisions to cope with 

emergencies resulting from a disaster, or the imminent 

threat of a disaster,” by conferring specified powers and 

duties upon the Governor and other public officials so as to 

“establish an organization for emergency management.” Wis. 

Stat. § 323.01(1). Accordingly, Wis. Stat. § 323.10 protects 

the safety and welfare of the public in general by expressly 

creating two—and only two—rights: (1) the Governor’s right, 

in the first instance, to determine whether emergency 

conditions exist and to issue an executive order declaring a 

state of emergency; and (2) the Legislature’s right, at its 

discretion, to pass a joint resolution revoking or extending 

such a state of emergency.  

 The statute creates a single express remedy for 

invalidating a Governor’s emergency order: by a legislative 

joint resolution—not by private litigation in the courts.  

See Wis. Stat. § 323.10.  
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 Nothing in the text of Wis. Stat. § 323.10 purports to 

create a claim of right or a judicial remedy for a private 

plaintiff. Rather, the specific provision empowering the 

Legislature to revoke a state of emergency plainly embodies 

a legislative determination that controversies concerning the 

declaration of an emergency should be resolved between the 

legislative and executive branches of the government, rather 

than by the judicial branch through private litigation. 

 Given the challenging and ever-changing factual 

circumstances that arise during an emergency, it makes 

sense that the Legislature created a statutory scheme that 

empowers those branches—not the judiciary—to decide how 

best to proceed. 

 Section 323.10’s reliance on the political branches to 

best navigate the safety and welfare of the public in 

emergency situations also aligns with federal courts’ long-

standing recognition of the limits of the judicial role in 

reviewing factual determinations by government officials 

that have been specifically authorized by statute. See, e.g., 

United States v. George S. Bush & Co., Inc., 310 U.S. 371, 

380 (1940) (“It has long been held that where Congress has 

authorized a public officer to take some specified legislative 

action when in his judgment that action is necessary . . . to 

carry out the policy of Congress, the judgment of the officer 

as to the existence of the facts calling for that action is not 

subject to review.”); Silfab Solar, Inc. v. United States,  

892 F.3d 1340, 1348 (Fed. Cir. 2018) (“[C]ourts have 

repeatedly confirmed that, where the statute authorizes a 

Presidential ‘determination,’ the courts have no authority to 

look behind that determination to see if it is supported by 

the record.”).  

 This limited judicial role has also been recognized in 

the context of emergency matters more broadly, and in the 

context of COVID-19 specifically. For example, the Supreme 
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Court has held that matters “intimately related” to “national 

security are rarely proper subjects for judicial intervention,” 

Haig v. Agee, 453 U.S. 280, 292 (1981), and federal courts 

have generally declined to review “the essentially political 

questions surrounding the declaration or continuance of a 

national emergency.” United States v. Amirnazmi, 645 F. 3d 

564, 581 (3rd Cir. 2011) (J. Scirica) (citation omitted). This, 

the Third Circuit reasoned, does not “preclude enforcing 

compliance with statutory dictates,” but it does further 

support that the onus is on the Legislature, not courts, to 

“ensure emergency situations remain anomalous and do not 

quietly evolve into default norms.” Id.; see also Youngstown 

Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 654 (1952) 

(Jackson, J., concurring) (“[P]ower to legislate for 

emergencies belongs in the hands of Congress, but only 

Congress itself can prevent power from slipping through its 

fingers.”).  

 Similarly, in the specific context of COVID-19, the 

Chief Justice of the United States Supreme Court recently 

reaffirmed that Court’s long-standing recognition that the 

judiciary should not interfere when elected officials act in 

areas “fraught with medical and scientific uncertainties” 

during an emergency. S. Bay United Pentecostal Church v. 

Newsom, 140 S. Ct. 1613, 1613–14 (Mem.) (Roberts, C.J., 

concurring). 

 Here, Fabick’s entire argument rests on the premise 

that Executive Order 90 is an unlawful extension of previous 

state of emergency orders Governor Evers issued related to 

the COVID-19 pandemic, because the orders all concern a 

“single public health emergency.” (See, e.g., Fabick’s Mem. 

11.) This necessarily comes down to whether the factual 

emergency conditions underlying the most recent emergency 

order are sufficiently distinct from the conditions underlying 

the earlier orders to warrant the conclusion that the 
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Governor has not simply extended an earlier state of 

emergency, but rather has declared a new state of 

emergency based on new and urgent public health threats.  

 For example, if, in the Spring of 2021, the COVID-19 

virus started killing most of those infected, Fabick’s 

interpretation of Wis. Stat. § 323.10 would require the courts 

to decide whether the new circumstances were really part of 

the “single public health emergency” that the State faced at 

the time of the original emergency declaration in March 

2020. If correct, Fabick’s position would render the Governor 

powerless to take emergency actions to respond to the then-

existing public health threat.  

 Similarly here, Fabick asks this Court to grant his 

petition for an original action and decide whether the 

unprecedented surge of COVID-19 cases in September 2020 

was sufficiently distinct from earlier pandemic conditions to 

be considered a new public health emergency to which the 

Governor has power to respond. Section 323.10, however, 

expressly leaves the resolution of such fact-intensive and 

often technical questions to the Governor and the 

Legislature, not the courts. 

 This Court should not usurp a decision that is 

expressly, by the plain language of Wis. Stat. § 323.10, left 

for the Legislature: if the people’s representatives believe 

the Governor has issued an improper state of emergency, it 

could take immediate action to end it. It has not done so. 

When that decision belongs to the people’s representatives 

as a whole, it would accordingly be inappropriate for this 

Court to do so, at the request of one individual.29  

 

29 Notably, in Wisconsin Legislature v. Palm, this Court 

found the lack of “procedural safeguards on the power” significant 
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 Fabick has not alleged a claim of right under Wis. 

Stat. § 323.10 and thus has not satisfied the first 

requirement of a justiciable controversy. 

2. Fabick has not alleged a legally 

protected interest in the Governor’s 

emergency declaration because Wis. 

Stat. § 323.10 does not protect the 

interests he advances.  

 Fabick’s failure to allege a claim of right under Wis. 

Stat. § 323.10 is a sufficient basis for the Court to conclude 

that his petition does not present a justiciable controversy. 

But an additional reason exists to reach that conclusion. 

Fabick also has not satisfied the third requirement of the 

justiciability standard—i.e. the assertion of a legally 

protected interest in the controversy—because Wis. Stat. 

§ 323.10 does not protect the interests he advances.  

 This aspect of the justiciability inquiry is often stated 

in terms of a party’s standing to bring a particular cause of 

action. Foley-Ciccantelli v. Bishop’s Grove Condo. Ass’n, Inc., 

2011 WI 36, ¶ 47, 333 Wis. 2d 402, 797 N.W.2d 789; see also 

Planned Parenthood of Wisconsin, Inc. v. Schimel, 2016 WI 

App 19, ¶ 13, 367 Wis. 2d 712, 877 N.W.2d 604. A party has 

standing to bring a cause of action if he can show some 

direct injury or a threat of direct injury to a legally protected 

 

when it concluded that some of the provisions in DHS’s Safer at 

Home Order exceeded the agency’s authority under Wis. Stat. ch. 

252. 2020 WI 42, ¶ 35, 391 Wis. 2d 497, 942 N.W.2d 900. Here, in 

contrast, Wis. Stat. § 323.10 provides a clear procedural 

safeguard—i.e. a legislative joint resolution revoking the state of 

emergency. That safeguard rests with the Legislature, not with 

the courts.  
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interest. Marx v. Morris, 2019 WI 34, ¶ 74, 386 Wis. 2d 122, 

925 N.W.2d 112, reconsideration denied, 2019 WI 84, ¶ 75, 

388 Wis. 2d 652, 931 N.W.2d 538. This means that the 

interest must arguably rest within the zone of interests 

protected by the provision of law under which the claim is 

brought. Foley-Ciccantelli, 333 Wis. 2d 402, ¶ 49; Zehner v. 

Village of Marshall, 2006 WI App 6, ¶ 11, 288 Wis. 2d 660, 

709 N.W.2d 64. 

 Fabick fails to satisfy this standing inquiry because 

the interests he asserts do not lie within the zone of interests 

protected by Wis. Stat. § 323.10. That statute protects the 

general public interest in preparing the State for public 

emergencies by establishing an organization for emergency 

management. See Wis. Stat. § 323.01(1).  

 More specifically, Wis. Stat. § 323.10 protects (1) the 

Governor’s interest in initially determining whether 

emergency conditions exist and, when they do exist, in 

declaring a state of emergency; and (2) the Legislature’s 

interest in passing a joint resolution to revoke or extend 

such an emergency order, whenever the Legislature, in its 

own discretion, deems such action appropriate. Under the 

statute, however, only the Legislature has a legally 

protected interest in revoking a gubernatorial declaration of 

an emergency. And that may occur only by the statutorily 

prescribed mechanism of a legislative joint resolution—not 

by private litigation. See Wis. Stat. § 323.10. 

 Fabick attempts to sidestep the fact that he has no 

legally protected interest in the Governor’s emergency 

declarations by alleging that he has standing as a taxpayer. 

His reliance on taxpayer standing is unavailing, however, 

because his petition does not allege that either Wis. Stat. 

§ 323.10 or the challenged executive orders themselves 

require additional public expenditures that he, as a 

taxpayer, will be required to fund.  
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 Under Wisconsin law, taxpayers may be injured when 

their payment of taxes is used to fund unlawful public 

expenditures.  See, e.g., Tooley v. O’Connell, 77 Wis. 2d 422, 

438, 253 N.W.2d 335 (1977); Thompson v. Kenosha County, 

64 Wis. 2d at 680. The illegal expenditure injures the 

taxpayer by causing a pecuniary loss either because the 

taxpayer suffers from the diversion of funding from other 

government programs, or because the taxpayers are subject 

to additional taxes to cover such a diversion. See id. “In 

order to maintain a taxpayer’s action,” however, “it must be 

alleged that the complaining taxpayer and taxpayers as a 

class have sustained, or will sustain, some pecuniary loss; 

otherwise the action could only be brought by a public 

officer.” S.D. Realty Co. v. Sewerage Comm’n, 15 Wis. 2d 15, 

21–22, 112 N.W.2d 177 (1961) (emphasis added). Where a 

taxpayer seeks to bring a claim that is not derivative from a 

claim belong to a public official or entity, “the taxpayer must 

allege and prove a direct and personal pecuniary loss, a 

damage to himself different in character from the damage 

sustained by the general public.” City of Appleton v. Town of 

Menasha, 142 Wis. 2d 870, 877, 419 N.W.2d 249 (1988) 

 That legal standard for taxpayer standing is not met 

by Fabick’s general allegations. The relevant allegations in 

his petition contain only broad and conclusory assertions 

that he is a Wisconsin resident and taxpayer; that he is 

subject to Executive Orders 82 and 90; and that, “as a 

taxpayer and resident of Wisconsin, [he] will continue to be 

harmed by the Governor’s illegal exercise of his emergency 

powers.” (Fabick’s Original Action Pet. ¶¶ 1, ¶ 27, 37.)  

Fabick’s brief in support of his petition adds a discussion of 

taxpayer standing case law, but as to the basis of his own 

standing claim, the brief merely asserts that government 

funds have been used because the Governor has directed 
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public employees to draft, promote, and enforce the allegedly 

unlawful orders. (Fabick’s Mem. 9.) 

 Such vague and attenuated assertions of harm, 

accompanied by the mere fact that Fabick is a taxpayer, do 

not allege a sufficient pecuniary loss to support a claim of 

taxpayer standing. He has not alleged that the challenged 

emergency orders themselves require public expenditures 

that cause him some direct and personal pecuniary harm. If 

any taxpayer could challenge the legality of every statute or 

order merely because such provisions are necessarily drafted 

by government employees and printed on government-

purchased paper, as Fabick impliedly suggests, then the 

requirement that a plaintiff must have a legally protected 

interest in the controversy presented to the court would be 

rendered functionally meaningless.  

 The general principles of taxpayer standing in the case 

law cited in Fabick’s brief are not to the contrary, but rather 

support the principle that a challenged statute or order must 

itself require a public expenditure that causes the taxpayer 

plaintiff some particular pecuniary loss.  

 For example, in Thompson, on which Fabick relies in 

part, the plaintiff challenged a statute authorizing any 

county to establish a county assessor system. 64 Wis. 2d at 

676. Under the terms of that statute, the state and the 

county would jointly finance the system if the county chose 

to establish one. Id. at 680. This Court held that the 

plaintiffs had sufficient standing because the terms of the 

statute itself required the expenditure. Id. (“Thus the statute 

does require expenditure of public money . . .”). Here, Fabick 

has not alleged that either Wis. Stat. § 323.10 or the 

emergency orders the Governor has issued thereunder 

require any similar expenditures of public money.  
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 Similarly, in Tooley, on which Fabick also relies, the 

plaintiffs suffered a sufficient pecuniary loss to establish 

taxpayer standing because they challenged a statute 

establishing the financing of Milwaukee public schools, and 

the terms of that statute themselves required the 

expenditure of funds. 77 Wis. 2d at 438–39. 

 Likewise, in City of Appleton, this Court found that an 

intervening plaintiff had taxpayer standing to challenge the 

constitutionality of a statute governing the apportionment of 

assets and liabilities between neighboring municipalities 

when one annexed territory from the other. 142 Wis. 2d at 

873–74. Such annexation and apportionment plainly would 

have directly impacted the intervening plaintiff’s tax burden. 

See id. That gave him “a direct and personal pecuniary 

interest in the litigation” sufficient to support taxpayer 

standing. See id. at 883–84. 

 The present case is distinguishable from the above 

cases and the other cases Fabick cites (see Fabick’s Mem. 8), 

because here, there is no allegation that either Wis. Stat. 

§ 323.10 or the challenged executive orders themselves 

require additional public expenditures that will cause Fabick 

some direct and personal pecuniary harm as a taxpayer. 

Instead, Fabick suggests that a taxpayer has standing 

whenever any government personnel do anything at all 

related to an allegedly invalid statute or order.  

 Such an overly broad view of the pecuniary loss 

standard would allow taxpayers to file lawsuits presenting 

controversies in which they themselves have no legally 

protected interest. This is such a case, because Wis. Stat. 

§ 323.10 does not protect Fabick’s private interests as a 

taxpayer. Simply put, he can point to no pecuniary loss at 

all.      
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 This Court need not and should not grant Fabick’s 

petition for an original action because it does not present a 

justiciable controversy.  

III. If this Court does not deny the petition, Fabick’s 

claim fails as a matter of law.  

A. Statutory interpretation requires a court 

to consider the plain language of the text, 

in context, to avoid absurd results.  

 Statutory interpretation begins with the language of 

the statute. State ex rel. Kalal v. Circuit Court for Dane Cty., 

2004 WI 58, ¶ 45, 271 Wis. 2d 633, 681 N.W.2d 110. 

“Statutory language is given its common, ordinary, and 

accepted meaning, except that technical or specially-defined 

words or phrases are given their technical or special 

definitional meaning.” Id. Words may be given their 

dictionary definition, where appropriate. Id. ¶¶ 53–54.  

 “[S]tatutory language is interpreted in the context in 

which it is used; not in isolation but as part of a whole; in 

relation to the language of surrounding or closely-related 

statutes; and reasonably, to avoid absurd or unreasonable 

results.” Id. ¶ 46.  

 Additionally, “Statutory purpose is important in 

discerning the plain meaning of a statute.” Westmas v. 

Creekside Tree Service, Inc., 2018 WI 12, ¶ 19, 379 Wis. 2d 

471, 907 N.W.2d 68 (citing Kalal, 271 Wis. 2d 633, ¶ 48). 

Therefore, in construing a statute, courts “favor a 

construction that fulfills the purpose of the statute over one 

that defeats statutory purpose.” Id. 
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B. Wisconsin Stat. § 323.10 expressly 

authorizes the Governor to declare a state 

of emergency when he determines that 

emergency conditions exist. That is what 

Governor Evers did here.  

 The first sentence of Wis. Stat. § 323.10 says: “The 

governor may issue an executive order declaring a state of 

emergency for the state or any portion of the state if he or 

she determines that an emergency resulting from a disaster 

or the imminent threat of a disaster exists.” The term 

“disaster” is statutorily defined as including any 

“occurrence” that threatens or negatively impacts life or 

health. Wis. Stat. § 323.02(6). Therefore, the plain language 

of these statutory provisions unequivocally authorizes the 

Governor to declare a state of emergency if he determines 

that emergency conditions exist resulting from an occurrence 

that threatens or negatively impacts life or health. 

 The second sentence of Wis. Stat. § 323.10 further 

provides that “[i]f the governor determines that a public 

health emergency exists, he or she may issue an executive 

order declaring a state of emergency related to public 

health.” The phrase “public health emergency” is statutorily 

defined as including the “occurrence or imminent threat” of 

an illness or health condition that poses a high probability of 

a large number of deaths or long-term disabilities. Wis. Stat. 

§ 323.02(16). The Governor thus is plainly authorized to 

declare a public health emergency where an occurrence or 

imminent threat of that illness presents serious health 

dangers. 

 Here, the Governor determined in Executive Order 90 

that the recent skyrocketing number of new COVID-19 cases 

to unprecedented levels, driven by 18- to 24-year-olds, put 

the security of the Wisconsinites at risk. Having reached 

these determinations, Wis. Stat. § 323.10 expressly 
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authorized the Governor to declare both a state of emergency 

and a public health emergency. 

1. Executive Order 90 is not an improper 

extension of prior COVID-19 

executive orders.  

 Fabick argues that the state of emergency declared in 

Executive Order 90 is legally invalid because it is a 

subsequent public health emergency arising out of the 

COVID-19 pandemic, where the Governor has declared other 

states of emergency arising out of the COVID-19 pandemic.30 

The duration of a state of emergency, Fabick notes, is 

statutorily limited to 60 days, unless extended by joint 

resolution of the Legislature. Wis. Stat. § 323.10. The 

declaration of another state of emergency, Fabick therefore 

asserts, is an improper attempt to effectively extend the 

state of emergency beyond the 60-day limit.  

 Fabick’s suggestion, however, is unavailing—it adds 

language to the statute in certain places, and overlooks 

statutory language in others.  

 The Governor is expressly authorized to determine, in 

the first instance, that emergency conditions exist in the 

State, or in a portion of the State. Wis. Stat. § 323.10. The 

plain language of that authorization contains no restrictions 

based on any earlier states of emergency. 

 The statutory definitions of a “disaster” and “public 

health emergency” reinforce that a state of emergency may 

 

30 Fabick challenges both Executive Order 82 and 

Executive Order 90. Executive Order 82, however, expired at the 

end of September—60 days after the Governor issued it on July 

30. Any challenge to Executive Order 82 is accordingly moot, and 

Governor Evers only further addresses Executive Order 90.  
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be based on a particular surge in viral transmission. A 

“disaster” includes a “severe or prolonged. . . occurrence” 

that threatens life or health. Wis. Stat. § 323.02(6). A “public 

health emergency” similarly includes an “occurrence . . . of 

an illness” that poses a high probability of a large number of 

deaths, a large number of serious or long-term disabilities, 

or widespread exposure that creates a significant risk of 

substantial future harm to a large number of people. Wis. 

Stat. § 323.02(16).  

 Though not defined in chapter 323, the common 

meaning of “occurrence” is broad, and encompasses “[a] 

thing that occurs, happens, or takes place; an event, an 

incident.” Occurrence, Oxford English Dictionary (3rd ed. 

2004); see also Kalal, 271 Wis. 2d 633, ¶¶ 53, 54 (affirming 

the use of dictionary definitions). Merriam-Webster even 

notes that it is “often used with of,” as in “the repeated 

occurrence of petty theft in the locker room.”31 Kalal,  

271 Wis. 2d 633, ¶¶ 45, 53–54 (statutory words are generally 

given their common, ordinary meaning, and this Court may 

look to a dictionary definition). 

 The statute, therefore, must be construed to allow the 

Governor to declare a state of emergency on any given date 

based on an event that poses a particularly grave danger. 

Nothing in the plain statutory language refers to a prior 

state of emergency, or suggests additional criteria that the 

Governor must consider.  

 Moreover, Executive Order 90 arises out of new and 

substantially changed emergency conditions. Wisconsin’s 

 

31 Occurrence, Merriam-Wesbter.com Dictionary, 

https://www.merriam-webster.com/dictionary/occurrence 

(last visited Oct. 20, 2020).  

https://www.merriam-webster.com/dictionary/occurrenc
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rate of COVID-19 spread decreased in August. Executive 

Order 90 is a direct response to the unprecedented spike in 

new cases that Wisconsin is seeing now that the school year 

has begun. This is unquestionably an “occurrence” of a novel 

biological agent that independently creates a significant risk 

of substantial future harm to a large number of people. See 

Wis. Stat. § 323.02(16). Based on the unprecedented case 

surge, and the rapidly approaching dangers, the Governor 

determined that new and substantially changed emergency 

conditions developed, necessitating a renewed emergency 

management response. Having made such determinations, 

the Governor had express statutory authority to declare a 

new public health emergency under Wis. Stat. § 323.10. 

 The Governor did not extend Executive Order 82 

beyond a 60-day limit. He issued Executive Order 90. This is 

not a distinction without a difference; rather, it recognizes 

both the plain language of the statute, and the unfortunate 

reality that the same deadly disease can present more than 

one occurrence that independently result in emergency 

conditions. Because the law permits the Governor to issue a 

state of emergency when an occurrence of an illness poses a 

serious danger—as the recent surge unquestionably does—

Executive Order 90 was a valid exercise of the Governor’s 

statutory authority. 

2. The 60-day limitation on a particular 

order serves as a guardrail against 

long-term powers being claimed from 

a short-term emergency. It does not 

create a one-and-done emergency 

response system for a Governor and 

the State.  

 The plain language of Wis. Stat. § 323.10 expressly 

prohibits a single state of emergency order from lasting more 

than 60 days absent legislative extension. It makes sense 
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that our Legislature created a guardrail on the duration of a 

particular state of emergency order, because an underlying 

disaster may not last a full 60 days. It would be 

unreasonable for the Governor to be able to declare a state of 

emergency order lasting 300 days to respond to a disaster, 

when that disaster may be resolved in a matter of weeks. It 

would also be unreasonable for a Governor to issue a 60-day 

state of emergency order responding to a disaster, and then 

extend that order in perpetuity (and the corresponding 

powers and scheme that state triggers), even though the 

disaster itself may have only lasted a few weeks.  

 If, for example, a wildfire broke out in a county, the 

Governor declared a state of emergency for that county, and 

the emergency response helped contain the fire in two 

weeks, there would be no need for an emergency response 

lasting longer than 60 days. The 60-day limitation 

accordingly, and properly, serves to prevent the Governor 

from unilaterally imposing an unduly long state of 

emergency order, or extending a state of emergency where 

the underlying emergency itself has appeared to be resolved.  

 At the same time, the plain language of the statute 

also makes clear that if it appears to the Legislature that 

continued action under that existing order is necessary or 

appropriate, the Legislature has the power to extend it. But 

neither the 60-day limitation on a particular order, nor the 

Legislature’s ability to extend a particular order, prevents 

the Governor from addressing newly arising emergency 

conditions. Such a limitation is found nowhere in Wis. Stat. 

§ 323.10, and this Court should not write such a requirement 

into the law—particularly where, if the Legislature 

disagrees with a Governor’s order, the statute empowers the 

Legislature to revoke it.  
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3. To hold otherwise would lead to 

absurd and dangerous results.  

 Under Fabick’s position, our statutes create a one-and-

done emergency response system for governors. Such an 

interpretation is not only atextual and contrary to the 

purpose of chapter 323, it would also lead to absurd and 

dangerous results. Kalal, 271 Wis. 2d 633, ¶ 46 (statutory 

interpretation begins win the plain language of the statute, 

and should “avoid absurd or unreasonable results”). 

 Such a limitation is found nowhere in the statute, and 

rightly so: As much as we may hope otherwise, our statutes 

cannot predict and define the duration of conditions that 

threaten the life, health, and security of Wisconsinites. The 

statute limits a particular “state of emergency”—i.e. a state 

declared by the Governor in response to an underlying 

emergency—and not the emergency itself, to 60 days.  

Wis. Stat. § 323.10. 

 And here we see the flaws in Fabick’s core argument, 

which at first blush may seem persuasive. Fabick’s position 

rests on the premise that because Wis. Stat. § 323.10 

provides that a particular state of emergency order may not 

exceed 60 days absent Legislative extension, that the 60-day 

limitation in turn means the Governor is limited to a  

one-and-done state of emergency declaration per underlying 

common cause. 

 To start, as argued, Fabick’s one-and-done limitation 

is found nowhere in the statute. The statute’s plain language 

does not prohibit multiple state of emergency orders, it 

prohibits one state of emergency order from lasting longer 

than 60 days absent Legislative extension.  

 Without pointing to any supporting definition, Fabick 

makes the argument that the term “occurrence” means a 

state of emergency order cannot extend to multiple disasters 
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that arise out of a common cause. As discussed above, this 

runs headlong into basic principles of statutory construction 

that words are to be given their everyday meaning. It is true 

that “the Governor cannot rely on emergency powers 

indefinitely” during a pandemic, (Fabick’s Mem. 10) (citing 

Wisconsin Legislature v. Palm, 2020 WI 42, ¶ 41, 391 Wis. 

2d 497, 942 N.W.2d 900). This is true, just as the Governor 

could not declare a state of emergency for an entire season of 

heavy rainfall or a particularly dry and hot summer. But 

where those underlying conditions give rise to a crisis—

skyrocketing COVID-19 cases spreading throughout the 

state, severe storms and winds, or rampaging floods or 

fires—the plain language of the law permits the Governor to 

act.  

 Moreover, Fabick’s one-and-done limitation also runs 

counter to the unpredictable nature of emergencies. Success 

in the face of a catastrophe can be short lived: floods are 

revived by new rainfall, fires pick up with a change of winds, 

droughts increase with new heat waves, propane shortages 

get worse with cold snaps, and in the case of viruses, human 

behavior can cause uncontrolled spread. And when things 

change, the law empowers the Governor to determine 

whether it constitutes new emergency conditions.  

 To be sure, many emergencies only properly give rise 

to a single state of emergency. But unfortunately, that will 

not always be true. If, for example, COVID-19 suddenly 

began killing a majority of infected persons in November, 

would it really make sense that the Governor could not 

declare a new state of emergency because he previously 

declared a COVID-19-related state of emergency in July? 

Again, keep in mind that the state of emergency is a 

necessary predicate for the Governor to call the National 

Guard into state active duty, to assist with such critical 

matters as keeping an in-person election safe.  
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 Or, consider as another example, significant flooding 

caused by torrential summer rainstorms. The flooding is so 

bad that the Governor declares a state of emergency. 

Roughly two months later, a dam—straining to contain the 

floodwaters—breaks, causing even more towns to be flooded. 

Under Fabick’s interpretation, the Governor would lack 

statutory authority to declare a new state of emergency, 

because the same underlying flooding caused a previous 

state of emergency.  

 Take that scenario and change it slightly: what if the 

rain lasts 50 days and then begins to ease up? The 

Legislature does not extend the state of emergency order, as 

it seems the flooding will stop. However, on day 59 (or day 

61—either way), the downpours get heavier again, and the 

flooding gets worse. Under Fabick’s interpretation, the 

Governor would be powerless to declare a new state of 

emergency, because he already declared a previous state of 

emergency related to the flooding.   

 Importantly, if the response to the above hypotheticals 

is that in each scenario, the subsequent wave constitutes a 

new, distinct, emergency warranting raising the need for a 

new state of emergency order—well, the same is true here. 

Fabick’s position rests on the flawed premise that whether 

an emergency relates to same underlying cause as a previous 

emergency will be an obvious question.  

 But that is not the case—the question is inherently 

fact intensive and often debatable. For example, consider the 

situation of recurring flooding. Under the plain language of 

the statute, the Governor could assess whether the 

subsequent flooding was sufficiently dangerous to constitute 

a disaster. Under Fabick’s interpretation though, the 

Governor would be forced to determine whether floodwaters 

have subsided enough since the previous flood, to determine 

if the underlying conditions have completely abated. That 
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result would run headlong into both the purpose of the 

emergency powers to allow the Governor to respond swiftly 

to a disaster, and the plain language of the statute. 

 And given the unpredictable and rapidly changing 

nature of emergent conditions, it is not hard to think of other 

examples where Fabrick’s unique read of the statute would 

thwart the very purpose of the law. For instance, let’s say 

flooding first causes damns to break, damaging homes in one 

part of the state. But that water later triggers a power 

outage at a transformer location, and the power outage at 

that location in turn causes massive computer systems 

outages across the states, including in hospitals. One 

underlying emergency or two (or more)? Or, if Wisconsin 

reached the point where emergency rooms must reject all 

non-COVID-19 emergency patients because emergency 

rooms do not have any available beds, is the resultant crisis 

for the non-COVID-19-infected persons in need of emergency 

hospitalization the same emergency occurrence as rampant 

COVID-19 spread, or not?  

 Similarly, whether the COVID-19 surge that led 

Governor Evers to issue Executive Order 90 is a separate 

underlying public health emergency worthy of a new state-

of-emergency declaration is a factual determination that the 

Governor is empowered to make, and the Legislature is 

permitted to revoke. It is not an issue this Court should 

resolve. 

 Fabick’s interpretation would also lead to the absurd 

result that the less dramatic the emergency at first, the more 

authority the statutes provide the Governor to respond to it. 

Consider, again, the wildfire breaking out in a single county. 

The Governor declares a state of emergency in that single 

county to combat it. Before the end of 60 days, however, the 

wildfire has spread to every county in Wisconsin. Would 

Fabick really argue that the Governor lacks authority under 
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Wis. Stat. § 323.10 to declare a subsequent state of 

emergency for the entire state, now combatting the same 

wildfire that only previously plagued the single county? If he 

would not raise such a challenge, then why should it be that 

the Governor has less authority to declare subsequent orders 

when the emergency conditions, in both instances, affect the 

entire state? Such a limitation would be absurd and 

dangerous. 

 On top of that, such a one-and-done limitation would 

also leave the Governor powerless in the face of a growing 

catastrophe in a way that undermines the very purpose of 

emergency powers. Instead of acting quickly, the Governor 

would have to consider whether it would better serve 

Wisconsinites by declining to take emergency action now, in 

case things get worse down the line. That too is an absurd 

and dangerous result. How could Governor Evers have 

known in March of 2020 that in October of 2020, Wisconsin 

would see a skyrocketing of COVID-19 cases that would lead 

Wisconsin to being a national COVID-19 hotspot?   

 Chapter 323 declares its purpose: to prepare the state 

“to cope with emergencies” by “establish[ing] an organization 

for emergency management, conferring upon the governor 

and others specified the powers and duties provided by this 

chapter.” Wis. Stat. § 323.01(1). An interpretation that 

would run directly counter to this purpose in a way that 

jeopardizes the safety of the Wisconsin people—now and in 

the future—cannot be correct. 

4. Executive Order 90 is consistent with 

legislative history. 

 This Court need not and should not consider 

legislative history, because the plain language of the statute 

is not ambiguous. See Kalal, 271 Wis. 2d 633, ¶ 51 (resorting 

to legislative history in the absence of a finding of ambiguity 
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is inappropriate, as otherwise courts could use legislative 

history to try and contradict the plain meaning). Nowhere in 

the statute’s plain language will this Court find a prohibition 

against a successive state of emergency order because it 

shares a common underlying emergency cause with an 

earlier state of emergency order.  

 But if this Court nevertheless were to grant Fabick’s 

petition and conclude that Wis. Stat. § 323.10 is ambiguous, 

legislative history further supports that our Legislature  

did not intend a one-and-done emergency response for 

Governors. Rather, the Legislature first codified a 

Governor’s ability to proclaim a state of emergency in 1955. 

1955 Wis. Act 377, § 1. At that point, the state of emergency 

could be declared for a “disaster due to an act of war.” Id. 

While the statutes did not provide for expiration or 

extension of a state of emergency order, the statute did 

provide—as it still does—that a state of emergency order 

could be revoked by either the Governor or by joint 

resolution of the Legislature. Id. 

 Notably, the Legislature thought it proper to empower 

the Governor to declare a state of emergency for a “disaster 

due to an act of war,” as opposed to declare a state of 

emergency for a war itself. And when the Legislature added 

a 60-day timeframe limitation on a particular order in 1959, 

it limited an order “resulting from enemy action” to 60 days. 

See Wis. Stat. §§ 22.01(4)(e), 22.02(1) (1959–60). Here again, 

the Legislature discussed a particular act—i.e. a particular 

occurrence within broader underlying adverse conditions—

not a one-and-done limitation per underlying adverse 

emergency. And that has not changed in the decades since, 

as our emergency power statutes have continued to evolve. 

See Wis. Stat. § 166.03(1)(b)1 (1979–80); Wis. Stat.  

§ 166.03(1)(b)(1) (2007–08); 2009 Wis. Act 42; Wis. Stat.  

§ 323.10 (2009). 
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5. Executive Order 90 is consistent with 

the historical practice of Wisconsin 

governors.  

 Moreover, in exercising the plain statutory authority 

set forth in Wis. Stat. § 323.10, past Wisconsin governors 

have frequently issued executive orders declaring multiple 

states of emergency arising out of ongoing emergency 

situations—including new orders enacted before a previous 

order has expired. 

 Most recently, Governor Scott Walker acted similarly 

on at least two occasions. First, in the autumn and winter of 

2013–2014, he issued a series of six state of emergency 

orders loosening regulatory restrictions on the 

transportation of propane due to high demand and supply 

shortages caused by unusually wet agricultural conditions, 

pipeline shutdowns, long lines at supply terminals, and 

unseasonably cold and severe winter weather.32 These 

orders, which were based on similar factual circumstances, 

ran from October 25, 2013, through January 22, 2014. When 

the underlying propane supply problems were subsequently 

exacerbated by additional severe winter weather and by a 

continuation of cold temperatures into the Spring, Governor 

Walker issued two more similar emergency orders on 

January 25, 2014, and April 17, 2014.  

 

32 Office of the Wisconsin Governor, Executive Order No. 

120 (Oct. 25, 2013); No. 121 (Nov. 7, 2013); No. 122 (Nov. 15, 

2013); No. 124 (Nov. 27, 2013); No. 127 (Dec. 13, 2013); No. 128 

(Dec. 23, 2013), No. 130 (Jan. 25, 2014), No. 132 (Apr. 17, 2014) 

Wis. State. Legislature, https://docs.legis.wisconsin.gov/code/

executive_orders/2011_scott_walker/.  

 

https://docs.legis.wisconsin.gov/code/executive_orders/2011_scott_walker/
https://docs.legis.wisconsin.gov/code/executive_orders/2011_scott_walker/
https://docs.legis.wisconsin.gov/code/executive_orders/2011_scott_walker/


 

41 

 Second, in the autumn and winter of 2016–17, 

Governor Walker issued two successive emergency orders 

waiving certain load limits for the transportation of 

petroleum products due to a pipeline shutdown and waiting 

times at supply terminals.33 The first order declared an 

energy emergency for the entire state starting on November 

4, 2016, and lasting up to 60 days. The second order declared 

a similar emergency starting on December 30, 2016, and 

lasting another 60 days. The two orders were based on 

similar factual circumstances, and the second was justified 

in part by an increase in demand due to extreme cold. 

 In both of the above instances, Governor Walker’s 

successive emergency orders covered significantly more than 

60 days and later orders responded to circumstances that 

were related to the original emergency conditions, but also 

included subsequent changes in those conditions. 

Nonetheless, there is again no indication of any challenges 

to his use of his statutory emergency powers. 

 These examples reflect the reality that there can be a 

common underlying cause that presents numerous distinct 

occurrences and calls for multiple state of emergency orders. 

As the historical practice shows, when confronted with 

distinct or recurring occurrences of emergency conditions 

that span periods of time longer than the 60-day duration for 

a single order specified in Wis. Stat. § 323.10, Wisconsin 

governors have declared multiple states of emergency. This 

Court should not jeopardize the important statutory power 

of Governors to take action to respond to a crisis—

 

33 Office of the Wisconsin Governor, Executive Order No. 

223 (Nov. 4, 2016); No. 227 (Dec. 30, 2016), https://docs.legis.

wisconsin.gov/code/executive_orders/2011_scott_walker/. 

https://docs.legis.wisconsin.gov/code/executive_orders/2011_scott_walker/
https://docs.legis.wisconsin.gov/code/executive_orders/2011_scott_walker/
https://docs.legis.wisconsin.gov/code/executive_orders/2011_scott_walker/
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particularly as Wisconsin wages its toughest battles against 

a once-in-a-century pandemic. 

6. The availability of DHS emergency 

rulemaking does not affect the scope 

of the Governor’s power to declare 

multiple states of emergency during a 

public health crisis with constantly 

changing conditions.  

 In an apparent attempt to minimize the effect that 

creating a one-and-done limitation would have on Wisconsin 

moving forward, Fabick argues that Governor Evers would 

have still other means to combat the COVID-19 pandemic. 

(Fabick’s Mem. 18–19.) He claims that the Governor could 

“avail himself of the emergency rulemaking procedures 

found in the Wisconsin Statutes.” (Fabick’s Mem. 18.) But 

those rulemaking procedures explicitly do not apply  

to the Governor, Wis. Stat. § 227.01(1) (“‘Agency’ means  

a . . . department in the state government, except the  

governor . . .”). Moreover, the purpose of emergency 

rulemaking differs fundamentally from the purpose of the 

Governor’s emergency powers. Thus, rulemaking is not the 

adequate alternative Fabick suggests.  

 As a threshold consideration, the Court should keep in 

mind that the creation of a one-and-done limitation in Wis. 

Stat. § 323.10 would not be limited to COVID-19 related 

orders. Under Fabick’s interpretation of Wis. Stat. § 323.10, 

a Governor would be limited to a single state of emergency 

order related to any broadly defined underlying crisis—

whether fire, flood, bioterrorism, food or fuel shortage, or 

military attack etc.—without regard either to the particular 

nature of the underlying emergency conditions or to any 

changes in those conditions that might occur after the 

expiration of the one-and-done declaration.  
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 From that point on, in Fabick’s view, if the Governor 

needed to take immediate action against some new and 

unanticipated threats to the health or safety of the people, 

any inconvenienced or unhappy individual could ask the 

judicial branch to intervene and invalidate the Governor’s 

action, based on vague allegations that the new threats are 

too similar to some broad interpretation of earlier conditions 

that existed during a prior state of emergency. Such an 

outcome would be contrary to Wis. Stat. ch. 323’s declared 

purpose of “prepar[ing] the state and its subdivisions to cope 

with emergencies resulting from a disaster, or the imminent 

threat of a disaster.” Wis. Stat. § 323.01(1).  

 In Palm, this Court recognized that the purpose of the 

Governor’s statutory emergency powers was to permit swift 

and vigorous executive action in response to emergencies, 

and that constitutional principles permit such action without 

the need for legislative approval. See Palm, 391 Wis. 2d 497, 

¶ 41. The Court further noted that the existence of the 

Governor’s emergency power meant that the occurrence of 

emergency conditions could not excuse an administrative 

agency like DHS from complying with legislatively 

prescribed rulemaking procedures because a 60-day state of 

emergency under Wis. Stat. § 323.10 would allow sufficient 

time for an agency to promulgate an emergency rule under 

Wis. Stat. § 227.24. Id. ¶ 41 n.14.  

 Fabick now tries to take that reasoning from Palm and 

turn it on its head in a way that is fundamentally 

inconsistent with the nature and purpose of the Governor’s 

emergency power. According to Fabick, the Governor should 

not be allowed to declare a state of emergency order in 

response to new and changing crisis conditions if the cause 

of those conditions is too similar to conditions that existed 

during an earlier state of emergency. Fabick apparently 

believes that because this Court said in Palm that 60 days 
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would be enough time for an agency to promulgate an 

emergency rule, it follows that any such emergency rule 

would itself provide for an adequate response to future, 

changed emergency conditions, without need for the 

Governor to be able to declare another state of emergency. 

Fabick’s inference, however, is wrong both logically and 

factually. 

 Logically, Fabick’s suggestion makes no sense. The 

reason why executive emergency power is necessary and 

constitutionally permissible in the first place is because it is 

impossible for a prospective, legislative-type regulation—

whether in the form of a statute or of an administrative 

rule—to foresee and provide in advance for all the 

unexpected accidents and necessities that may arise and 

threaten to harm the public. See John Locke, Second 

Treatise of Government, §§ 159–60 at 374–75 (Peter Laslett 

ed., 1988); The Federalist No. 23 (Alexander Hamilton) 

(Clinton Rossiter ed., 1961). An emergency rule promulgated 

by DHS cannot anticipate future crisis situations any more 

than can any other prospective statute or rule. Contrary to 

Fabick’s suggestion, the need for an executive power able to 

respond swiftly and vigorously to unexpected urgent crises is 

in no way satisfied by DHS’s ability to promulgate an 

emergency rule during an initial, 60-day state of emergency. 

 Factually, Fabick’s argument also fails because, under 

even the most optimistic estimates, the time it takes to 

promulgate an emergency rule under Wis. Stat. § 227.24 is 

far too slow to make emergency rulemaking itself an 

adequate mechanism for responding to an unanticipated 

urgent crisis. During oral argument in Palm, for example, 

the Legislature suggested that an emergency rule could be 

completed in as little as 12 days under a best-case scenario.  

See Palm, 391 Wis. 2d 497, ¶ 230 (Hagedorn, J., dissenting). 

Even if accepting unrealistically short estimate, a 12-day 



 

45 

turnaround time does not satisfy the legislative intent 

embodied in the Governor’s emergency power under  

Wis. Stat. § 323.10.  

 Suppose, for example, that DHS had promulgated a 

pandemic emergency rule during the first 60-day 

COVID-related state of emergency declared by Governor 

Evers. That emergency rule would be no more able than any 

other statute or rule to foresee and provide for every possible 

future contingency. Therefore, if unanticipated crisis 

conditions not covered by the previously promulgated 

emergency rule were to arise, DHS would need to 

promulgate a new emergency rule. That rule, however, 

would take a minimum of 12 days (and probably longer) to 

create. During that time, the government would be unable to 

protect the people from the new crisis conditions. Moreover, 

if the crisis conditions changed again during the emergency 

rulemaking process, DHS would have to start that process 

over once more. Likewise, if crisis conditions changed after a 

new emergency rule had been completed, DHS would have to 

promulgate yet another new emergency rule.  

 In sum, the comparatively prolonged process of 

emergency rulemaking is simply inadequate to enable the 

government to protect people against rapidly changing crisis 

conditions. For that purpose, the Governor must be able to 

declare a state of emergency whenever such conditions arise. 

But that option would be foreclosed by Fabick’s overly 

narrow interpretation of Wis. Stat. § 323.10. Because the 

need to respond swiftly to a crisis does not depend on 

whether the cause of that crisis is related to the cause of an 

earlier crisis, Fabick’s one-and-done interpretation of  

Wis. Stat. § 323.10 is unreasonable.   
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7. The Michigan Supreme Court’s recent 

decision concerned a different 

statutory scheme and different 

arguments.  

 Lastly, in a lengthy portion of his memorandum in 

support of his petition, Fabick contends that the Michigan 

Supreme Court’s recent decision in Midwest Institute of 

Health, PLLC v. Governor of Michigan, No. 161492, 2020 

WL 5877599, ___ N.W.2d ___ (Mich. Oct. 2, 2020), supports 

the exercise of original jurisdiction and termination of 

Governor Evers state of emergency order. The gravamen of 

his assertion is that “[t]he language of Wisconsin’s statute is 

substantially similar, and the logic employed by the 

Michigan Supreme Court is equally applicable here.” 

(Fabick’s Mem. 18.) Setting aside the obvious problem that 

the decision was issued by a different state’s court 

addressing a different state’s laws, Fabick’s heavy reliance 

on the Michigan case further ignores glaring legal and 

factual differences between the two cases.  

 Most simply, the Michigan statutes at issue 

authorized the Michigan Governor to determine whether to 

issue a state of emergency order, but did not provide the 

Legislature with explicit power to revoke a Governor’s state 

of emergency order. Under one of the statutes at issue, the 

effects of an order ceased to be in effect “upon declaration by 

the governor that the emergency no longer exists.” Midwest 

Inst. of Health, PLLC, 2020 WL 5877599, *8–9 (citing MCL 

10.31(2) and MCL 10.32). The other statute at issue 

empowered the Michigan Governor to declare a state of 

disaster if she determined one had occurred; it provided that 

if the conditions lasted longer than 28 days, the Governor 

had to declare the state of disaster terminated, unless the 

Legislature approves an extension.” Midwest Inst. of Health 

at *6 (citing MCL 30.403).  
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 The critical lack of Legislative power to revoke an 

existing state of emergency order from Michigan’s statutes 

alone undermines Fabick’s entire reliance on Midwest 

Institute of Health. Under the Michigan statutes, that state’s 

legislature had no power to revoke an existing order, and 

could only refuse to extend the order if lasting longer than 

28 days. The Michigan Legislature would not have had a 

meaningful way to strike down a subsequent order before 28 

days, without enacting a new law or repealing existing law 

(options that would then, unlike the Legislature’s power to 

revoke a state of emergency order under Wis. Stat. § 323.10, 

be subject to gubernatorial veto). The same is not true here, 

and this Court should respect the different system of checks 

and balances between political branches that our Legislature 

has struck in Wis. Stat. § 323.10.  

 As to factual differences, the numerous executive 

orders at issue in Michigan were all issued consecutively, 

and the challenged order did not set forth a distinct factual 

basis based on the current conditions. Governor Whitmer 

issued three orders declaring a state of emergency or state of 

disaster: on March 10, April 1, and April 30. See Midwest 

Inst. of Health at *3–4. Each successive order was declared 

immediately after the rescission or expiration of the prior 

order—i.e. there was no daylight between any of them. Id. 

And the new order presented nothing that distinguished the 

reasons for proclaiming a new state of emergency from the 

prior declarations.  

 Instead, the new order observed that “[t]hough its pace 

of growth has showed signs of slowing, the virus remains 

aggressive and persistent.”34 Similarly, the order observed 

 

34 Mich. Governor Gretchen Whitmer, Executive Order 

2020-68, Declaration of states of emergency and disaster under the 

 

https://www.michigan.gov/whitmer/0,9309,7-387-90499_90705-527716--,00.html
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that “[t]he economic and social harms from this pandemic 

likewise persist,” and that “the pandemic [will] continue to 

disrupt our homes and our educational, civic, social, and 

religious institutions.” Id. note 32 (emphasis added).35 The 

order concluded that since “[t]he health, economic, and social 

harms of the COVID-19 pandemic thus remain widespread 

and severe, and they continue to constitute a statewide 

emergency and disaster.” Id. (emphasis added).  

 For these reasons, the Michigan Supreme Court found 

that the order “redeclared” or “renewed” the same state of 

emergency and state of disaster for “identical reasons.” 

Midwest Inst. of Health at *6. 

 In sharp contrast, Governor Evers’ three COVID-19-

related state of emergency orders have not all been 

consecutive, and the later orders provide detailed 

explanations of the specific factual circumstances that gave 

rise to them. Governor Evers first declared a state of 

emergency on March 12, 2020. That order expired on May 

11, and the statewide Safer at Home order—issued under 

the Department of Health Services’ authority under Wis. 

Stat. § 252.02—was invalidated almost entirely by this 

Court on May 13, 2020 in Palm.  

 

Emergency Management Act, 1976 PA 390 (Apr. 30, 2020), 

https://www.michigan.gov/whitmer/0,9309,7-387-90499_90705-

527716--,00.html. 

35 The only changed circumstances to which the order 

pointed was that COVID-19 was increasing more rapidly in 

Western and Northern Michigan than it was at the outset of the 

pandemic. But that was only an evaluation of one part of the 

state, the order was not limited geographically, and the other 

portions of the order made clear that it was based on the ongoing 

existence of COVID-19 and not in response to a particular 

disaster related to COVID-19. 

https://www.michigan.gov/whitmer/0,9309,7-387-90499_90705-527716--,00.html
https://www.michigan.gov/whitmer/0,9309,7-387-90499_90705-527716--,00.html
https://www.michigan.gov/whitmer/0,9309,7-387-90499_90705-527716--,00.html
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 The Governor did not issue another COVID-19 related 

state of emergency order until July 30, over two months 

later. He issued Executive Order 82 order in response to a 

new wave of COVID-19 cases, and grounded it squarely in a 

dramatic, recent change in conditions. The order detailed 

that cases had “drastically increased throughout July,” the 

increase was driven from different places across the state, 

and the death rate had accelerated in the previous two 

weeks.  

 And Governor Evers issued Executive Order 90 in 

response to unprecedented, skyrocketing rates of case 

growth following the beginning of the school year, making 

Wisconsin one of the worst COVID-19 hotspots in the nation. 

The order describes exactly how conditions had changed, and 

why those conditions constituted a disaster threatening the 

safety and security of Wisconsinites. It explains that:  

• viral transmission had been slowing but “with the 

commencement of K-12 school and return of students 

to college and university campuses, the slowing trend 

reversed”;  

• the time it took for Wisconsin to have 20,000 more 

reported COVID-19 was halved from four weeks to two 

weeks;  

• the daily number of new cases rose from 678 to 1,791 

from August 31 to September 21; 

• in comparison to the end of July, the number of 

Wisconsin counties with high COVID-19 activity rates 

increased from 43 to 63, the number of counties with a 

very high disease burden increased from 3 to 15, and 

the number of counties with high disease activity went 

from 61 to 71; 

• while none of Wisconsin’s seven health emergency 

readiness coalition regions (HERC regions) had a high 
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disease activity level at the end July, all of the regions 

had high disease activity levels at the time of the order 

and three of the seven HERC regions had a critical 

disease burden. 

 Those facts are a far cry from the pandemic showing 

signs of slowing—indeed, they describe a reality that is very 

different, and much worse, than the state of affairs in 

Wisconsin when the previous emergency orders were issued. 

Those factual differences are of fundamental importance 

when comparing this case to Midwest Institute of Health. 

The Michigan challenge concerned whether Michigan law 

permitted the Governor to declare consecutive states of 

emergency in perpetuity based on the pandemic at large. 

The Michigan Supreme Court had no reason to address the 

issue raised here—whether the Governor can declare a state 

of emergency in response to new, catastrophic circumstances 

that relate to an ongoing pandemic. The fact-intensive 

nature of that question, which is currently being litigated in 

the circuit court, militates strongly against the exercise of 

original jurisdiction here.  

 Moreover, as to additional legal differences, the 

Michigan Supreme Court’s extensively analyzed whether the 

two emergency powers laws at issue violated separation of 

powers and non-delegation principles. Fabick, however, 

explicitly disavows any separation of powers or 

nondelegation challenge. (Fabick’s Mem. 16 n.8.) Our 

appellate courts generally do not consider undeveloped 

arguments on appeals already before the Court—

particularly undeveloped constitutional claims. See, e.g., 

Cemetery Servs., Inc., v. DRL, 221 Wis. 2d 817, 831,  

586 N.W.2d 191 (Ct. App. 1998). It would accordingly be 

counterintuitive to exercise original jurisdiction over a case 

that is not already before the Court, to address an argument 
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that has been not only undeveloped, but explicitly 

disavowed.  

 But even assuming that issue were before this Court, 

the same non-delegation concerns present in Michigan are 

not in play here. Under the Michigan statutes at issue—the 

Emergency Management Act of 1976 and the Emergency 

Powers of the Governor Act of 1945 (EPGA)—the 

determination of whether a state of emergency should 

continue is the sole province of the Governor. MCL 10.31(1)–

(2), 30.403. The Michigan Supreme Court held that because 

the EPGA, unlike the other statute Governor Whitmer relied 

on, did not impose a durational limit to a single state of 

emergency order, the statute gave the Governor unfettered 

power to extend a state of emergency indefinitely.  

See Midwest Inst. of Health, at *16–18.  

 Here, in contrast, Wis. Stat. § 323.10 contains both a 

durational limit to a single order, and a powerful legislative 

override. The latter difference is critical for nondelegation 

purposes, because it leaves the ultimate power over the 

duration of any state of emergency to the legislative branch. 

See United States v. Amiranzmi, 645 F.3d 564, 572 (3rd Cir. 

2011) (upholding delegation of broad economic powers to the 

President during national emergency situations because the 

statute ensures that “Congress would retain its essential 

legislative superiority”).  

 Hence, unlike the EPGA, Wis. Stat. § 323.10 “struck a 

careful balance between affording the [executive] a degree of 

authority to address the exigencies of national emergencies 

and restraining his ability to perpetuate emergency 

situations indefinitely.” Id. at 577; cf United States v. Nejad, 

18-cr-224 (AJN), 2019 WL 6702361, at *11 (S.D.N.Y. Dec. 6, 

2019) (rejecting nondelegation challenge to International 

Emergency Economic Powers Act, given that “Congress built 

into the IEEPA a check on the emergency economic powers 
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the statute endows the President with: Congress may vote to 

terminate the national emergency, thereby extinguishing the 

emergency economic powers authorized pursuant to it”).  

 Notably, the procedural safeguard in Wis. Stat.  

§ 323.10 exists in addition to the mechanisms that this 

Court has identified as being sufficient in cabining a broad 

delegation of power. Panzer v. Doyle, 2004 WI 52, ¶ 79,  

271 Wis. 2d 295, 680 N.W.2d 666, abrogated on other 

grounds by Dairyland Greyhound Park, Inc. v. Doyle, 2006 

WI 107, ¶ 2, 295 Wis. 2d 1, 719 N.W.2d 408.  

 This should not exercise original jurisdiction to 

consider another state’s case addressing another state’s 

laws, where the statutes themselves, factual circumstances, 

and legal challenges are so significantly different.  

CONCLUSION 

 This Court should deny the petition for an original 

action.  

 Dated this 22nd day of October 2020. 
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