
 

 

 
           

 
September 23, 2020 
 
Senator Scott Fitzgerald     Representative Robin Vos 
Senate Majority Leader      Assembly Speaker 
Room 211 South, State Capitol    Room 217 West, State Capitol  
Madison, WI        Madison, WI 
 
 
Dear Sen. Fitzgerald & Speaker Vos 
 
The WASB appreciates your leadership during these unprecedented and trying times for the State of 
Wisconsin.  We write to you with a sense of urgency about the need for certain narrowly-tailored, 
temporary and time-limited flexibilities we are seeking from certain state statutory requirements.  
 
Many of these statutory requirements and structures work well in normal times but in combination with 
the effects of the pandemic are placing undue strains on public school districts throughout the state.  
 
We note that the DPI has provided flexibility in certain areas where it has the power to issue temporary 
waivers from statutory requirements.  Those waivers will last only for the 2020-21 school year.  
However, the DPI’s authority is limited and there are a number of flexibilities it cannot grant via waiver.  
That is why we are seeking your help via statutory relief.  We stress that the relief we are seeking is 
narrow and time-limited. We join with other public K-12 education advocates in making this request.  
 
Background 
 
By now, you have surely read media accounts about how, as schools across the state reopen for the 
2020-21 school year, the COVID-19 Pandemic has created great uncertainty as well as variability in 
how Wisconsin public school districts are operating.  Current experience suggests that for schools that 
have reopened for in-person or hybrid instruction, the ability to continue to deliver “typical ” 
programming and instruction is likely to fluctuate or be disrupted.  This situation is likely to continue for 
some time as the spread of the virus continues and infection rates in many communities remain high and 
as health conditions affecting families, students, and school staff evolve. 
 
Under these conditions, in order for schools to continue to remain safely open, a certain amount of 
flexibility from statutes governing normal school operations will be required now and in the coming 
months.  As we will describe, much of this needed flexibility relates to personnel and licensure 
requirements.  Teacher supply issues predated the pandemic and new stresses on the supply of teachers  
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created by the pandemic have worsened the situation.  Other needed flexibility relates to financial and 
administrative matters that, if not addressed, could hamper school districts for years to come.  What 
follows is a description of the flexibilities we seek on behalf of Wisconsin school boards and districts. 
 

1. Broad Flexibility in Teacher and Professional Staff Licensure 
 
School districts throughout Wisconsin have faced unprecedented challenges in hiring teachers and 
professional staff to meet student needs for the 2020-21 school year.  Due to health protocols requiring 
isolation or quarantine of teachers diagnosed or exposed to the virus, even more teachers than usual will 
be needed this school year. Yet, many teachers have opted to retire from teaching or leave the profession 
due to health concerns. The pool of available substitute teachers has dwindled and in many parts of the 
state has essentially dried up completely. 
 
It is becoming clear to us that school districts will need flexibility, for example, to allow teachers who 
hold an existing license to teach outside of their existing license category (e.g., their grade range or 
subject area) to fill in gaps in the supply. In our view, it is better to have a licensed teacher teaching 
students than to have no teacher or an unlicensed individual.  In the current pandemic environment, 
schools will need to be able to utilize licensed paraprofessional staff to deliver content instruction in 
cooperation with licensed teachers.  Districts will also need flexibility to deploy teachers with substitute-
only licenses or licenses that allow them to serve only as short-term substitutes to meet the supply 
challenges the pandemic is bringing.  The statutory section that requires the DPI to license all teachers in 
the public schools in Wisconsin and to make rules establishing standards of attainment and procedures 
for the examination and licensing of teachers in Wisconsin is s. 115.28(7)(a), Stats.  
 

2. Retired Teachers/Staff Returning to Work 
 

To meet staffing challenges districts will need flexibility to rehire retired teachers and staff for critical 
full-time, part-time, virtual and substitute teaching positions.  We recommend temporarily allowing 
annuitants (hired during 2020-21 school year or any year in which a public health emergency is in 
effect), to return to WRS-covered school employment without limits on the hours they may work or 
suspension of their annuities.  We also recommend reducing the “break-in-service” requirement for 
returning teachers and staff to 15 days.  We note that the Legislature enacted similar provisions enabling 
retired WRS annuitants to be rehired into “critical positions” as part of 2019 Wisconsin Act 185. 
 
 

3. Pupil Counts – September, January and Summer School 
 

Unlike many other states that use average daily membership in determining funding, Wisconsin relies on 
a “snapshot” approach using actual student counts on specific days—notably, the third Friday in 
September and the second Friday in January—as well as summer school in determining a school 
district’s funding.  The third Friday is September pupil count is perhaps the most important as it plays a 
significant role in determining a district’s revenue limit and per pupil aid in the current year and general 
aid distribution in the following year.  Because of COVID-19 related circumstances, including schools 
having to move between in-person and virtual learning, these actual student counts may decrease this 
year, leaving school districts to face the fiscal consequences for 2020-21 and beyond.  School districts 
should not suffer financially over a period of several years due to the uncertainties of a public health 
crisis. 
 
 

https://docs.legis.wisconsin.gov/document/statutes/115.28(7)(a)
https://docs.legis.wisconsin.gov/document/lcactmemos/2019/REG/Act%20185.pdf


 

 

 
 
For 2020-21, we recommend allowing school districts flexibility to use their 2019-20 pupil counts or 
their actual 2020-21 counts (whichever is larger) in determining 2020-21 revenue limits and per pupil 
categorical aid and for determining 2021-22 general aid amounts.  
 
Alternatively, we would support legislation to change the revenue limit FTE membership calculation to 
allow a district to use either a five-year rolling average, a three-year rolling average or the current year 
membership, whichever is greater. 
 

4. Transportation Aid 
 

School districts are required to report to DPI the number of pupils for whom transportation is provided.  
The actual student counts, upon which a district’s transportation aid is based, may decrease due to 
COVID-19 related impacts on daily ridership even though student health and safety concerns could 
drive substantial increases in pupil transportation costs.    
 
Transporting students in the era of COVID-19 presents challenges. If students on school buses must 
remain 6 feet apart, that likely means every other row will have to be vacant with one child, or perhaps 
siblings, seated in each occupied row.  Adhering to social distancing measures will likely necessitate 
additional bus routes, buses and drivers, all of which will increase transportation costs. 
 
We recommend allowing districts to use their 2019-20 student counts for 2020-21 to prevent a 
significant loss of transportation aid for school districts. 
 

5. Immunity from Civil Liability for Schools 
 

Clearly, the stated policy of our state and federal governments is for schools to fully open in the fall of 
2020 for in-person instruction.  School boards are striving to meet this goal to the extent it can be 
accomplished safely.  In their good faith efforts to open schools effectively and as safely as they can, 
school districts should not be subsequently subjected to costly litigation stemming from COVID-19 
related death, injury, or damages. 
 
The WASB recommends that Wisconsin provide school districts and district employees with immunity 
from civil liability for COVID-19 related death, injury, or damages unless there is willful, wanton or 
reckless behavior on the part of a school district or school district employee.  Schools that are exercising 
due care should not be subject to frivolous lawsuits or suits brought merely for their settlement value. 
Liability protections would serve as a deterrent to such “nuisance” suits.   
 
Such legislation should not affect worker’s compensation laws.  Worker’s compensation is the only 
remedy an employee has against an employer for an employment-related injury, even if the employer 
was negligent. The Wisconsin Supreme Court has stated that liability for an employment-related injury 
is solely under the worker’s compensation law, and there is no liability in tort. Consequently, a school 
employee who contracts COVID-19 can obtain compensation only through the worker’s compensation 
program, and not through a civil lawsuit against the school. 
  
We know Sen. Kapenga and Rep. Born are circulating a proposal for introduction that would provide 
such a layer of immunity from liability from COVID-related claims.  The WASB supports this proposal 
and will likely seek to broaden the bill’s coverage to address pupil transportation concerns.  
 



 

 

 
6. Open Enrollment Space Determination 

 
In light of COVID-19 and the need for school districts to socially distance students in classrooms, we 
recommend that lawmakers allow districts to reset their available space for non-resident students to open 
enroll into the district in 2020-21.  As schools toggle between in-person and virtual learning in response 
to the current pandemic environment, it can be difficult to maintain health and safety protocols for 
resident students let alone for additional non-resident districts. While we respect parental perspectives 
and preferences, the paramount concern is the health and safety of students and staff.   
 
Per s. 118.51(5)(a)1., Stats, the current determinations of spaces available for full-time public school open 
enrollment were made in January, before the pandemic and need for physical distancing was a 
significant concern.  If a school board believes it cannot safely accommodate an additional influx of 
nonresident districts in a pandemic, that determination should be respected.  A district in that position 
should not be saddled with the risk of liability that accepting additional students that cannot be safely 
socially distanced would entail.  
 

7. Long-Term Capital Improvement Trust Fund (Fund 46) Flexibility 
 

The WASB would like to see the Long-Term Capital Improvement Trust Fund (Fund 46) mechanism 
created by 2013 Wisconsin Act 366 be allowed to be treated as a sinking fund in the same way 
businesses and other governmental units utilize such a capital reserve. 
 
Under current law, to use Fund 46 school boards must meet several requirements, including a board 
resolution to create the Trust, a separate bank account to segregate the funds, a board adopted 10-year 
capital improvement plan, and a 5-year waiting period before funds deposited into the Long-Term 
Capital Improvement Trust can be spent. Once deposited in the Trust, funds can be used only for 
specific items in the long-term capital plan. Funds may not be shifted out of the Trust except as allowed 
under these requirements. 
 
Given the significant unbudgeted expenditures that will be required for school districts to reopen this fall 
as effectively and safely as possible, we recommend that lawmakers provide school districts with 
temporary flexibility (2020-21) in how they may use funds deposited in Fund 46. We recommend that 
the first use of these funds be for uses or projects to improve the health and safety of students during the 
COVID-19 pandemic. 
 

8. Student Assessments 
 
We encourage policymakers to consider suspending student assessment requirements for the 2020-21 
school year if they cannot be uniformly or safely administered across the state.  Administering in-person 
assessments can create COVID-19 related challenges to the health and safety of students and educators. 
Administering these assessments online in a virtual environment to homebound students raises all of the 
equity issues associated with Broadband accessibility adequacy and reliability associated with online 
learning in many rural and urban school districts as well as testing integrity and security issues.   
 
What’s more, we believe the highest priority of teachers should be to focus on overcoming the loss of 
instruction and learning that occurred last Spring and on the social and emotional needs of children.  
Teachers need time to build relationships with students and move instruction forward based on 
individual student needs.  In the current environment especially, these student-centered objectives are 
much more important than taking time to prepare for standardized tests. 

https://docs.legis.wisconsin.gov/document/statutes/118.51(5)(a)1.


 

 

 
We note that many colleges and universities are finding they can judge applicants for college admissions 
without resorting to using the very same type of college entrance exams (i.e., ACT tests) that Wisconsin 
uses to assess high school students’ achievement.  While these colleges and universities once viewed 
these tests as essential, they are finding other ways to measure college readiness. The WASB has long 
advocated for broader measurements of student success than standardized test results that largely mirror 
students’ socioeconomic status and family educational background.  This would be an ideal time for our 
state to begin to evaluate and implement broader indicators of student and school success. 
 

9. School and School District Performance Reports 
Given the tremendous uncertainty and potential for instructional disruption surrounding COVID-19 in 
the 2020-21 school year, we question the value to parents and to the larger community of these reports 
this year.  If assessments are suspended because they cannot be uniformly, safely and equitably be 
administered, we recommend suspending the school report card for 2020-21. 
 
 
Thank you again for your leadership and work on behalf our state and on behalf of K-12 education. If 
you have any questions or we can be a resource to you, please do not hesitate to contact us. 
 
Sincerely, 

 

 
John Ashley    Dan Rossmiller    Christopher Kulow 

Executive Director   Government Relations Director   Government Relations Specialist 

 

 

 

 

 

 

CC: Members, Senate and Assembly Education Committees 

Senate Minority Leader Janet Bewley 

Assembly Minority Leader Gordon Hintz 

State Superintendent Carolyn Stanford Taylor 

Governor Tony Evers 


