
No. ________ 

In the Supreme Court of Wisconsin 
 

ST. AMBROSE ACADEMY, INC.; ANGELA HINELINE; JEFFERY HELLER; 

ELIZABETH IDZI; JAMES CARRANO; LAURA MCBAIN; SARAH GONNERING; 

ST. MARIA GORETTI CONGREGATION; NORA STATSICK; ST. PETER’S 

CONGREGATION; ANNE KRUCHTEN; BLESSED SACRAMENT CONGREGATION; 

AMY CHILDS; BLESSED TRINITY CONGREGATION, COLUMBIA/DANE 

COUNTY, WI INC.; LORETTA HELLENBRAND; IMMACULATE HEART OF 

MARY CONGREGATION; LORIANNE AUBUT; ST. FRANCIS XAVIER’S 

CONGREGATION; MARY SCOTT; SAINT DENNIS CONGREGATION;  

AND RUTH WEIGEL-STERR, 

PETITIONERS, 

v. 

JOSEPH T. PARISI, IN HIS OFFICIAL CAPACITY AS COUNTY EXECUTIVE 

OF DANE COUNTY, AND JANEL HEINRICH, IN HER OFFICIAL CAPACITY AS 

DIRECTOR, PUBLIC HEALTH MADISON & DANE COUNTY,  

RESPONDENTS 
 

On Petition For Original Action 

Before this Court 
 

EMERGENCY PETITION FOR ORIGINAL ACTION 

 

 

 MISHA TSEYTLIN 

Counsel of Record 
KEVIN M. LEROY 

TROUTMAN PEPPER HAMILTON  

SANDERS LLP 

227 W. Monroe Street,  

Suite 3900 

Chicago, Illinois 60606 

(608) 999-1240 

(312) 759-1939 (fax) 

misha.tseytlin@troutman.com 

 

Attorneys for Petitioners



 

 

ISSUES PRESENTED BY THE CONTROVERSY 

1. Whether Dane County’s School-Closure Order 

violates Petitioners’ fundamental rights to the free exercise of 

religion and the liberty right to guide the upbringing of their 

children, as protected by the Wisconsin Constitution. 

2. Whether the School-Closure Order exceeds Dane 

County’s statutory authority. 
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STATEMENT OF FACTS 

I. The Parties 

A. The Petitioners 

1. Petitioner St. Ambrose Academy is a classical 

Catholic school located in Madison, with 111 students in 

grades 6–12.  St. Ambrose has a Catholic religious mission, 

which incorporates, for example, providing students with 

regular access to the Sacraments, including the opportunity 

to receive Holy Communion at weekly Masses and frequent 

confessions before a Catholic priest, frequent communal 

prayer throughout the day, and opportunities to go on retreats 

and service missions throughout the area.  St. Ambrose’s 

student body comprises students from all socioeconomic 

backgrounds, with more than half of school families receiving 

significant tuition assistance or an employee discount.  St. 

Ambrose Academy, Inc. is located at 602 Everglade Dr., 

Madison, WI 53717. 

2. Petitioner Parents Angela Hineline, Jeffery 

Heller, Elizabeth Idzi, James Carrano, Laura McBain, and 

Sarah Gonnering all have children at St. Ambrose Academy.  

They all send their children to this school for religious 

reasons. 

3. Petitioner Hineline lives with her family at 657 

Windward Way, Oregon, WI 53575. 

4. Petition Heller lives with his family at 5449 Irish 

Ln., Fitchburg, WI 53711. 
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5. Petitioner Carrano lives with his family at 5828 

Monticello Way, Fitchburg, WI 53719. 

6. Petitioner McBain lives with her family at 5314 

North Pass, McFarland 53558. 

7. Petitioner Gonnering lives with her family at 744 

Westbridge Trl., Waunakee, WI 53597. 

8. Petitioner Idzi lives with her family at 7130 

County Road K Apt. A, Middleton, WI 53562. 

9. Petitioner St. Francis Xavier Congregation’s 

school comprises grades K–8 and serves rural families and 

single-parent homes.  St. Francis Xavier has a Catholic 

religious mission which it pursues through, for example, daily 

religion classes, weekly Mass and Adoration of the Eucharist, 

and prayer throughout the day.  The school is located at 2947 

Thinnes St., Cross Plains, WI 53528. 

10. Petitioner Parent Scott has a child at St. Francis 

Xavier.  She is a single mother who works multiple lower-

income jobs, and she specifically chose St. Francis Xavier for 

her children because of its religious education.  She receives 

financial aid from St. Francis Xavier, without which her 

children would not be enrolled.  Petitioner Scott lives with her 

family at 1222 Center St., Black Earth, WI 53515. 

11. Petitioner Immaculate Heart of Mary 

Congregation is located in Monona and has a school of 

approximately 174 students, who attend early-childhood 

programs through grade 8.  Its mission is “to go make 

disciples of all nations,” and its students attend Mass each 
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week, pray in Adoration before the Blessed Sacrament, 

engage in works of service and strive “to literally be Jesus’ 

disciples in the world.”  Immaculate Heart of Mary has made 

great efforts to reach out to Hispanic families, and has a 

scholarship program that offers a Catholic education to 

anyone who desires it.  Immaculate Heart of Mary is located 

at 5101 Schofield St., Monona, WI 53716. 

12. Petitioner Parent Aubut’s children attend 

Immaculate Heart of Mary because of its religious education, 

and she receives essential financial aid from the school so that 

her children may enroll.  Petitioner Parent Aubut lives with 

her family at 4509 Goldfinch Dr., Madison, WI 53714. 

13. Petitioner Blessed Trinity Congregation seeks to 

provide its students with a holistic and Christ-centered 

education, which includes praying throughout the day, 

attending Mass twice each week as a school, and studying the 

Bible and other Catholic texts.  The school offers Catholic 

education to grades 4K–8 and has students from both rural 

and urban areas.  Blessed Trinity is located at 521 Fair St., 

Lodi, WI 53555. 

14. Petitioner Parent Hellenbrand sends her child to 

Blessed Trinity because of its religious education.  She lives 

with her family at N671 Kelley Rd., Lodi, WI 53555. 

15. Petitioner Blessed Sacrament Congregation is 

located in Madison and has students in grades 3K through 8.  

Blessed Sacrament serves students of all ethnic and 

socioeconomic backgrounds and also provides scholarships for 
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needy families to attend its school.  The school offers a robust 

and complete religious education program, where students 

attend Mass weekly, pray throughout the day, visit the 

Church, and receive the Sacrament of Reconciliation.  Blessed 

Sacrament is located at 2116 Hollister Ave., Madison, WI 

53726. 

16. Petitioner Parent Childs sends her daughter to 

Blessed Sacrament specifically to receive a religious 

education, and she receives necessary financial aid from the 

school in order to do so.  She lives with her family at 3201 

Kingston Dr., Madison WI 53713. 

17. Petitioner St. Peter’s Congregation has 60 

students from all socioeconomic backgrounds in pre-

kindergarten through fifth grade, and it has a strong tradition 

of Catholic education.  Its students attend Mass three times 

per week, with the school offering the Sacrament of 

Confession before each Mass, and students have the 

opportunity to attend Adoration before the Blessed 

Sacrament weekly. St. Peter’s is located at 7121 Co Hwy K, 

Middleton, WI 53562.  

18. Petitioner Parent Kruchten sends her children to 

St. Peter’s specifically because of its Catholic education.  Her 

family receives necessary financial aid from the school, 

without which her children could not be enrolled.  Further, 

Petitioner Parent Kruchten’s husband lost his job due to 

COVID-19, which further strained her family’s finances.  

Nevertheless, the family stretched their budget to purchase 
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the necessary uniforms and school supplies for in-person 

education for the coming school year.  Petitioner Krutchen 

lives with her family at 309 Maple Dr., Mount Horeb, WI 

53572. 

19. Petitioner St. Maria Goretti Congregation is 

located in Madison and enrolls approximately 400 students in 

kindergarten through eighth grade, from diverse economic 

backgrounds.  Its mission is rooted in faith, academic 

excellence, and service to the community.  The school’s 

students engage in daily prayer, have the priest in their 

classroom daily, attend Mass twice each week, and have 

access to Adoration, Confession, and other regular devotions.  

St. Maria Goretti is located at 5313 Flad Ave., Madison, WI 

53711. 

20. Petitioner Parent Statsick has two children at 

St. Maria Goretti Congregation, which school she chose 

specifically for its Catholic education.  She lives with her 

family at 801 Dandaneau Trl., Madison, WI 53719. 

21. Petitioner St. Dennis Catholic School is located on 

Madison’s east side, and it has a diverse student body of 265 

students in grades K4 through 8.  Saint Dennis invites 

students and their families to be educated and nurtured 

through Gospel values and academic excellence, and to that 

end has regular prayer throughout the day and a weekly Mass 

or prayer in its parish Church.   

22. Petitioner Parent Weigel-Sterr has a child 

attending St. Dennis, and she chose the school for its religious 
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education.  Parent Weigel-Sterr lives with her family at 3605 

Milwaukee St., Madison, WI 53714. 

B. The Respondents 

23. Respondent Joseph T. Parisi is the County 

Executive of Dane County, and he is named in his official 

capacity.  Respondent Parisi maintains his principal office at 

City County Building, Room 421, 210 Martin Luther King Jr. 

Blvd., Madison, WI 53703. 

24. Respondent Janel Heinrich is the Public Health 

Officer and Director of Public Health of Madison & Dane 

County, and is named in her official capacity. Respondent 

Heinrich maintains her principal office at 210 Martin Luther 

King Jr. Blvd., Room 507, Madison, WI 53703. Respondent 

Heinrich issued Emergency Order #9 that is the subject of this 

Petition. 

II. COVID-19 Closure Orders 

A. Statewide COVID-19 Closure Orders 

25. On March 12, 2020, Governor Evers issued his 

first COVID-19-related Executive Order, declaring a public-

health emergency throughout the State and directing the 

Department of Health Services to issue all necessary and 

appropriate measures to combat COVID-19’s spread.  That 

state of emergency expired 60 days later on May 11, 2020, and 

the Legislature did not vote to extend this 60-day period 

under Wis. Stat. § 323.10.  The day after this first COVID-19 

order, Secretary-Designee Andrea Palm, the head of the 
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Department of Health Services, issued her own emergency 

order mandating, as relevant here, the closure of all public 

and private Wisconsin schools for purposes of in-person pupil 

instruction, with an anticipated reopening date of April 6, 

2020. 

26. On March 24, 2020, Governor Evers and 

Secretary-Designee Andrea Palm issued the “Safer at Home” 

Order, imposing certain restrictions and extending the 

closure of public and private K–12 schools for in-person pupil 

instruction to April 24, 2020. 

27. On April 6, 2020, the Governor issued another 

Executive Order that purported to, among other things, 

suspend in-person voting for the Spring Primary election 

scheduled for the following day.  This Court, exercising its 

original jurisdiction, enjoined most of that order the same day 

that it was issued. 

28. On April 16, 2020, Secretary-Designee Palm 

issued another “Safer at Home” Order, which generally 

purported to extend the core restrictions of the original “Safer 

at Home” Order for another month, until May 26, 2020.    This 

order also mandated that public and private K–12 schools 

shall remain closed for pupil instruction for the remainder of 

the 2019–2020 school year, although schools may continue to 

facilitate distance learning or virtual learning. 

29. This Court invalidated most of Secretary-

Designee Palm’s extension of the “Safer at Home” Order in 

Wisconsin Legislature v. Palm, 2020 WI 42, ¶ 58, 391 Wis. 2d 
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497, 533, 942 N.W.2d 900.  However, the Court did not apply 

its holding to the order’s provision closing public and private 

schools for in-person instruction for the remainder of the 

2019–20 term.  Thus, that school-closure provision ended by 

the order’s own terms on the last day of each school’s 

respective 2019–20 term. 

30. The Governor again ordered another state of 

emergency due to COVID-19 via Executive Order on July 30, 

2020.  That same day, the Governor issued his “mask 

mandate,” requiring all individuals over age five to wear a 

face covering if they are indoors, outside the home, and near 

individuals who are not members of their household. 

31. On August 19, the Department of Health Services 

released its most-current guidance on the reopening of schools 

for the fast-approaching school year.  This guidance 

recognizes that school closures may have detrimental impacts 

on students and recommends a variety of safety measures for 

schools to take to reduce the spread of COVID-19 if they 

reopen. 

B. Dane County’s Emergency Orders 

1. Dane County Emergency Orders #1–#8 

32. Public Health Madison & Dane County is the 

local health department for Dane County and has issued nine 

Emergency Orders related to COVID-19.  

33. The County’s first relevant order—issued 

immediately after this Court decided Palm—largely adopted 
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the provision contained within the “Safer at Home” order that 

Palm invalidated.  This order purported to close public and 

private K–12 schools even though: (1) the County’s 

emergency-closure statute does not mention the authority to 

close schools; and (2) schools remained closed under the DHS 

“Safer at Home” order, under this Court’s decision in Palm.  

34. The County’s second order continued to mandate 

that public and private K–12 schools shall remain closed for 

in-person pupil instruction; provided that universities may 

remain open only to facilitate distance learning and perform 

essential activities and research; and allowed childcare 

settings—daycares, licensed recreational and educational 

youth camps, and certain public-school programs—to remain 

open, limited to 50 children per program.   

35. The County’s third and fourth emergency orders 

again maintained the closure of K–12 schools, but then 

allowed universities to determine policies and practices for 

safe operations, including by opening dormitories with strict 

policies that ensure safe living conditions, so long as these 

universities maintained physical distancing to the greatest 

extent possible.  These orders also removed the 50-child cap 

on the opening of child-care settings from the second order, 

replacing it with other requirements like a 15-child-per-

classroom limit.  The County issued its fourth emergency 

order to remedy overtly discriminatory capacity limits on 

religious entities, thus avoiding a threatened religious-liberty 

lawsuit from the Roman Catholic Diocese of Madison. 
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36. In its fifth emergency order, issued on June 12, 

2020, the County provided that public and private K–12 

schools are open for in-person pupil instruction as of July 1, 

2020, so long as the schools abide by detailed reopening plans 

that the County required the schools to develop.  To hold in-

person instruction, these schools had to develop and 

implement: a written hygiene policy and procedure; a written 

cleaning policy and procedure; a written protective measure 

policy and procedure, which mandates social distancing 

whenever possible, requires non-exempt employees to wear 

face coverings (provided by the school if needed), and ensures 

that student and staff groupings are as static as possible to 

avoid mixing groups together; a written action plan for a 

COVID-19 outbreak at the school; and staff training on these 

procedures.  This order also maintained the provisions for the 

reopening universities in the third and fourth orders and 

expanded the opening of childcare settings—now labeled child 

care and youth settings—to include sports activities. 

37. The sixth, seventh, and eighth orders largely 

continued this status quo, although the seventh and eighth 

orders further regulated classroom capacities for both child 

care and youth settings and schools.  The seventh and eighth 

orders also limited classrooms sizes.  The eighth order also 

imposed a face-covering requirement in the County that is 

largely consistent with the Governor’s mask mandate 

discussed above. 
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2. Emergency Order #9, Including The School-

Closure Order 

38. The County’s Emergency Order #9 includes the 

School-Closure Order, at issue here.  This Order provides that 

only grades kindergarten through second may open for in-

person education, while grades 3–12 must remain closed, both 

for public and private school buildings and grounds.  So, 

private schools may only provide virtual learning to their 

students in those grades.  The County issued this Order after 

business hours on Friday, August 21, with an effective date of 

Monday, August 24, at 12:01 a.m.  Many private schools—

including some Petitioner Schools—had been planning for 

months to reopen on that Monday.  Along with the Order, the 

County released school metrics that it will use to guide 

decisions for reopening all grades for in-person instruction.  

Under these metrics, in order to consider reopening grades 3–

5, Dane County must sustain at or below a 14-day average of 

39 cases per day for four consecutive weeks.  For grades 6–12, 

they may be able to return to in-person instruction after an 

additional four weeks at or below a 14-day average of 19 cases 

per day. 

39. While Emergency Order #9 closes schools, it 

allows numerous other activities.  Emergency Order #9 

continues to allow all higher-education institutions to open, 

even as to their dormitories.  The Order also continues to 

allow childcare and youth settings to open, which includes all 

licensed, recreational, and educational camps, licensed and 
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certified childcare providers, unregulated youth programs, 

licensed-exempt public-school programs, and four-year old 

kindergarten.  Remarkably, the Order allows public and 

private 3–12 grade schools to use their buildings as childcare 

and youth settings, so long as the detailed reopening policies 

and procedures are followed.  So, under the Order itself, a 

private 3–12 school may welcome 15 students in each 

classroom to run a recreational or education camp, a daycare, 

and youth programs—but may not provide these students 

with in-person religious instruction—so long as the school 

follows the less-stringent reopening requirements for child 

care and youth settings than required by previous orders to 

reopen the school.  And the Order allows scores of other 

businesses to conduct in-person operations, including by 

welcoming customers to their premises. Bars, salons, barber 

shops, gyms, fitness centers, water parks, pools, bowling 

alleys, and movie theaters, may open their doors to the public, 

subject to various capacity limitations and social-distancing 

guidelines. 

40. Consistent with previous orders, the County may 

enforce violations of Emergency Order #9 with up to $1,000 in 

penalties, and each and every day of violation shall constitute 

a separate offense. 

3. The School-Closure Order Makes Dane 

County An Outlier 

41. Dane County’s School-Closure Order makes it the 

only County in the State to have closed all in-person 
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schooling, including private schooling.  Indeed, Milwaukee 

County—home to the largest school district in the State, and 

a much higher COVID-19 rate—already attempted to close all 

private schools for the Fall, and only modified its plan to 

“allow” certain reopenings after swift public outcry.  Other 

counties, including ones with higher COVID-19 rates than 

Madison, have generally permitted private school to reopen. 

III. Petitioner Schools Are Prepared To Reopen 

42. When the COVID-19 pandemic initially spread, 

Petitioner Schools made the difficult decision to switch from 

in-person instruction to distance learning, with many schools 

making this decision even before the State announced 

mandatory school closures. 

43. Petitioner Schools have prepared extensive 

reopening plans consistent with the public-health guidelines 

issued—and repeatedly updated—by the County.  These 

reopening plans generally establish policies and procedures 

with respect to hygiene, cleaning, social distancing and 

protective measures. 

44. Each of these schools’ plans, and the other 

improvements that the schools made in response to the 

County’s orders, are described immediately below. 

45. For St. Ambrose Academy, its reopening plan 

includes frequent handwashing, hand sanitizer in each 

classroom, and cleaning and disinfecting protocols throughout 

the building, including high-touch areas.  Students and staff 
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must wear a face covering, as required by state and local 

orders, with the exemptions and exceptions detailed therein, 

and the school will provide personal protective equipment to 

all staff.  There are additional protocols for sanitizing if an 

individual infected with COVID-19 occupies the premises, 

and St. Ambrose Academy rented an additional nearby 

building to nearly double available classroom space, thereby 

allowing for social distancing throughout the school.  During 

its in-person summer workshop for 15 students who attended 

class from 10 a.m. to 2 p.m. for five days, the school 

successfully implemented a “test run” of these policies and 

protocols.  St. Ambrose expects to spend over $80,000 in 

carrying out its reopening plans, plus personnel-time costs. 

46. For St. Francis Xavier, its reopening plan 

requires all staff and students to wear reusable face coverings 

that are provided by the school and washed daily.  The plan 

also requires everyone to practice social distancing, which St. 

Francis Xavier has helped facilitate by reasonably limiting 

the capacity and layout of classrooms and public spaces and 

modifying schedules for daily activities to limit student 

movement and interaction throughout the building.  The 

school has also invested significantly in improving safety and 

reducing the possibility of COVID-19 transmission, including 

adding additional hand washing sinks and stations, 

upgrading HVAC system filters (and keeping windows open 

and ceiling fans on whenever possible), and purchasing 

individual supplies and equipment that will not be shared 
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between students/cohorts.  Finally, the school hosted a week-

long in-person summer camp for a group of 10 middle school 

students under the protocols adopted in the reopening plan.  

The program provided the critical educational services the 

students so desperately needed without resulting in a single 

case of COVID-19 on the school campus.  St. Francis Xavier 

has invested over $7,500 in its reopening plan. 

47. For Immaculate Heart of Mary, its reopening 

plan includes training staff and students on proper 

prevention techniques, including frequent hand washing, 

hand sanitation protocols, social distancing, and cough and 

sneeze etiquette.  Students and staff must wear reusable face 

coverings that are provided by the school and disinfected 

daily.  To aid students and staff in their mandatory social 

distancing, the school reasonably limited the capacity and 

layout of classrooms and public spaces and modified schedules 

for daily activities to limit student movement and interaction 

throughout the building.  To protect and improve the safety of 

everyone in the building, the school has significantly altered 

its facilities, including: removal of excess furniture and 

shared supplies and objects; replacing water fountains with 

bottle-filling stations; addition of partitions in the school 

office; purchase of materials for individual disposable food 

service/bag lunches; creation of separate spacing for classes 

on the playground; providing increased air circulation and 

ventilation; and a thorough plan for student drop off and pick-

up.  Finally, implementing the reopening plan’s policies and 
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protocols, the school hosted a Summer camp program where 

five to twelve children, entering first grade through sixth 

grade, could safely attend a full day of programming and 

activities that kept them active and engaged.  Immaculate 

Heart of Mary also facilitated over 45 middle and high school 

students for a two-week mission trip in July, which, again due 

to the staff and participants following the applicable public 

orders and strict protocols of the reopening plan, was 

successful in keeping everyone healthy and safe.  Immaculate 

Heart of Mary has spent over $17,500 on its reopening plan. 

48. For Blessed Trinity School, its reopening plan 

requires all students and staff to practice social distancing, 

frequently wash and sanitize hands, and wear face coverings 

indoors.  To assist in that effort, the school will provide face 

coverings, hand sanitizer, and disinfecting wipes and 

reasonably modify schedules for daily activities to limit 

student movement and interaction throughout the building.  

It also will screen any entrant to its school for a fever, asking 

anyone with a temperature of over 99.5 degrees to return 

home. 

49. For Blessed Sacrament Parish and School, its 

reopening plan includes training staff and students on proper 

prevention techniques; requiring them to wear face coverings 

at all times; and practice social distancing—which the school 

has facilitated by limiting the capacity and layout of 

classrooms and public spaces and modifying schedules to limit 

student movement and interaction.  The school has also made 
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numerous alterations to its facilities to improve safety and 

reduce the possibility of COVID-19 transmission, including: 

implementing smaller class sizes in separated learning 

cohorts, additional hand sanitizing stations throughout the 

school, a safety procedure to close off areas used by those who 

are sick, and staggered start and pick up times.  Blessed 

Sacrament has spent over $70,000 on its reopening plan. 

50. For St. Peter Catholic Parish & School, its 

reopening plan requires all students and staff to wear face 

coverings, provided by the school and disinfected daily, and to 

practice social distancing facilitated by the school’s modified 

schedules.  The school will also train staff and students on 

proper prevention techniques, such as frequent handwashing, 

social distancing, and cough and sneeze etiquette.  Further, 

the school has devoted significant resources to improve safety 

by moving classes outside, replacing drinking fountains with 

bottle-filling stations, removing furniture and other shared 

objects, requiring daily temperature checks, limiting the 

number of parents or other guests in the school building, and 

creating an isolation room for sick individuals.  Finally, 

implementing the reopening plan’s policies and protocols, the 

school hosted three separate in-person summer religious 

programs, where during 3 weeks of sessions, 89 students 

participated.  These summer programs provided the critical 

educational services the students so desperately needed 

without resulting in a single case of COVID-19 on the school 
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campus.   St. Peter’s has spent over $31,400 in its reopening 

plan. 

51. For St. Maria Goretti Catholic Church, its 

reopening plan requires all students and staff to wear face 

coverings at all times and to practice social distancing, which 

St. Maria Goretti will facilitate by reasonably limiting the 

capacity of classrooms and public spaces.  Students will also 

be required to wash their hands upon entry into the 

classrooms and all other appropriate times.  It has made 

alterations to its facilities, including: marking off hallways, 

removing nonessential furniture, converting dining halls into 

classrooms, and expanding entrances.  Finally, implementing 

the reopening plan’s policies and protocols, the church has 

resumed normal religious services since June 6, 2020 without 

a known case on the parish campus.  The school also hosted 

two mission weeks for approximately 35 students, who stayed 

on campus from morning until late evening, which provided 

the religious instruction opportunities the students so 

desperately needed without resulting in a single case of 

COVID-19 on the campus.  St. Maria Goretti has spent over 

$90,000 on this reopening plan. 

52. And for St. Dennis School, its reopening plan 

requires all students and staff to wear face coverings at all 

times and wash their hands with soap and water and use 

hand sanitizer upon entry into the classrooms.  The school has 

purchased electro-spray machines to disinfect classrooms 

during lunch hours and overnight, and disinfecting wipes are 
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provided and used to regularly clean high-touch surfaces.  The 

school has also helped facilitate social distancing by 

reasonably limiting the capacity of classrooms and public 

spaces and modifying schedules for daily activities to limit 

student movement and interaction throughout the building.  

The school has also made numerous alterations to its facilities 

to improve safety and reduce the possibility of COVID-19 

transmission, including: converting water fountains into 

bottle refill stations, creating outdoor teaching areas, 

removing rugs and other high-contact items, installing 

disinfectant machines in every room, plexiglass in public 

office spaces, air filters in different classrooms, and upgrades 

on exhaust fans for the gymnasium and bathroom facilities.  

When the school implemented these policies and protocols 

during the summer day care and extended care programs with 

an average of 24 kids per week in attendance, the school had 

no incidents of a COVID-19 positive test result on the school 

campus.  St. Dennis has spent over $30,000 on its reopening 

plan. 

IV. Petitioners Are Suffering Irreparable Harm From The 

School-Closure Order 

53. Petitioners are all Catholic schools or adherents 

of Catholicism, and so have the sincere belief that they must 

educate their children in the Catholic faith, given that all 

Christians have a right to a Christian education. 

54. Petitioner Parents have fulfilled this  for their 

children by choosing a school for them, that corresponds to 
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their own Catholic convictions, thereby providing their 

children with teachers who live in imitation of Christ and 

reveal the Christian message not only by word but also by 

every gesture of their behavior. 

55. Petitioner Schools, correspondingly, have the 

religious mission to teach these children in the Catholic faith. 

56. Parents sending their children to Catholic schools 

for in-person instruction furthers these free exercise rights, 

because being together as a school community is crucial to 

living out the mission of a Catholic school, which is to go make 

disciples of all nations. 

57. Moreover, only with in-person instruction may 

students attend Mass and Adoration of the Eucharist, or 

share in communal prayer.  Indeed, such in-person education 

is essential to developing the spirituality of communion, 

which is the living breath of the educational community. 

58. The School-Closure Order prohibits this in-

person education, which irreparably harms Petitioners.   

Petitioner Parents suffer irreparable harm because they 

cannot fully realize their religious obligation to educate their 

children in their faith.  Petitioner Schools suffer irreparable 

harm because they are blocked from fulfilling their religious 

mission to educate their students in the Catholic faith, 

including through in-person religious worship, reception of 

the Sacraments, communal prayer, and role-modeling.   
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V. The School-Closure Order Violates The Wisconsin 

Constitution And It Exceeds The County’s Statutory 

Authority 

A. The Shut-Down Order Violates The Freedom Of 

Conscience Clauses 

59. The Wisconsin Constitution’s Freedom of 

Conscience Clauses provide that “[t]he right of every person 

to worship Almighty God according to the dictates of 

conscience shall never be infringed; . . . nor shall any control 

of, or interference with, the rights of conscience be permitted.”  

Wis. Const. art. I, § 18.  This is “the strongest possible 

language in the protection of this right,” that provides 

“expansive protections for religious liberty.”  Coulee Catholic 

Schs. v. Labor & Indus. Rev. Comm’n, 2009 WI 88, ¶¶ 59–60, 

320 Wis. 2d 275, 311–12, 768 N.W.2d 868. 

60. A Wisconsin Constitution Freedom of Conscience 

claim comprises four elements:  The religious adherent must 

initially prove “(1) that it has a sincerely held religious belief, 

and (2) that such belief is burdened by the application of the 

state law at issue.”  Coulee Catholic Schools, 2009 WI 88, ¶ 61.  

Then, “[u]pon this showing, the burden shifts to the 

[government] to prove (3) that the law is based upon a 

compelling state interest (4) that cannot be served by a less 

restrictive alternative”—that is, to satisfy strict scrutiny.  Id. 

61. Petitioners prevail on their Freedom of 

Conscience claim. 
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62. The School-Closure Order plainly burdens 

Petitioners’ sincerely held religious beliefs.  As explained 

above, Petitioners are all Catholic schools or adherents of 

Catholicism, and so they have the sincere belief that they 

must educate their children in the Catholic faith.  This 

religious belief is furthered through in-person education of 

children.  Yet, the Shutdown Order prohibits  parents from 

securing such in-person religious education for their children, 

and Catholic schools from providing such education. 

63. The County cannot survive strict scrutiny.  While 

the County has a compelling interest in stopping COVID-19, 

the School-Closure Order is not narrowly tailored–or  tailored 

in any respect—to further that interest in two independently 

fatal respects. 

64. First, Petitioner Schools all have extremely 

detailed reopening plans, which allow for safe reopening, 

according to the safety standards that the County itself found 

sufficient up until one week ago.  That is, Petitioner Schools’ 

reopening plans, as a legal matter, satisfy the safety 

standards that the County itself approved before it abruptly 

issued the School-Closure Order. 

65. Second, Emergency Order #9 permits numerous 

other organizations and businesses to open their doors to in-

person services, and the County will have no plausible 

justification for not tailoring its approach to treat Petitioners 

schools at least as favorably as these other institutions and 

business. 
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66. Emergency Order #9 permits all university and 

higher-education institutions to open their congregate living 

situations and dormitories with only the imposition of strict 

policies that ensure safe living conditions, social distancing, 

and compliance with mask mandates.  The County will have 

no plausible argument that permitting these universities and 

colleges to open, but closing Petitioners’ schools, is tailored in 

any way to preventing the spread of COVID-19, let alone 

tailored sufficiently to satisfy strict scrutiny. 

67. Next, Emergency Order #9 allows childcare and 

youth settings to open for in-person activities—which may 

serve children of any age—a category including  all licensed, 

recreational, and educational camps, licensed and certified 

childcare providers, unregulated youth programs, licensed-

exempt public-school programs, and four-year-old 

kindergarten.  Those institutions and programs need only 

limit the classroom capacity to 15 children, prevent 

interaction between cohorts and different staff groups, and 

maintain social distancing.  Perhaps most telling as to 

Emergency Order #9’s arbitrariness—to say nothing of its 

lack of narrow tailoring—the Order allows Petitioner Schools 

to use their facilities as a childcare and youth setting.  This 

means that Petitioner Schools may welcome their students in-

person (in groups of 15 per classroom), following requirements 

less protective than their current reopening plans, so long as 

they do not provide these students with religious, in-person 

education. 
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68. Finally, Emergency Order #9 allows myriad 

businesses to open for in-person services to customers, and to 

undertake other face-to-face operations.  Bars, salons, barber 

shops, gyms, fitness centers, water parks, pools, bowling 

alleys, and movie theaters may open their doors to the public.  

The County will not be able to make any plausible showing 

that permitting these face-to-face businesses, but shuttering 

Petitioners schools, is tailored in any way, let alone narrowly 

tailored, to slowing the spread of COVID-19. 

B. The Shut-Down Order Violates The Liberty Right 

Of Parents 

69. A parent has “a fundamental liberty interest in 

the care and upbringing of [his or her] child” which includes 

the right “to direct the upbringing and education of children 

under their control.”  Matter of Visitation of A.A.L., 2019 WI 

57, ¶ 15, 387 Wis. 2d 1, 927 N.W.2d 486. 

70. The School-Closure Order’s prohibition on in-

person education infringes upon parents’ decisions as to how 

to educate their children, violating this liberty right of 

parents. 

71. As explained above, Emergency Order #9 does not 

survive strict scrutiny for two independently sufficient 

reasons. 

72. First, Petitioner Schools all have extremely 

detailed reopening plans, which allow for safe reopening, 

according to the safety standards that the County itself found 

sufficient up until one week ago.  That is, Petitioner Schools’ 
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reopening plans, as a legal matter, satisfy the safety 

standards that the County itself approved before it abruptly 

issued the School-Closure Order. 

73. Second, Emergency Order #9 permits numerous 

other organizations and businesses to open their doors to in-

person services, and the County will have no plausible 

justification for not tailoring its approach to treat Petitioners 

schools at least as favorably as these other institutions and 

business. 

74. Emergency Order #9 permits all university and 

higher-education institutions to open their congregate living 

situations and dormitories with only the imposition of strict 

policies that ensure safe living conditions, social distancing, 

and compliance with mask mandates.  The County will have 

no plausible argument that permitting these universities and 

colleges to open, but closing Petitioners’ schools, is tailored in 

any way to preventing the spread of COVID-19, let alone 

tailored sufficiently to satisfy strict scrutiny. 

75. Next, Emergency Order #9 allows childcare and 

youth settings to open for in-person activities—which may 

serve children of any age—a category including  all licensed, 

recreational, and educational camps, licensed and certified 

childcare providers, unregulated youth programs, licensed-

exempt public school programs, and four-year old 

kindergarten.  Those institutions and programs need only 

limit the classroom capacity to 15 children, prevent 

interaction between cohorts and different staff groups, and 
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maintain social distancing.  Perhaps most telling as to 

Emergency Order #9’s arbitrariness—to say nothing of its 

lack of narrow tailoring—the Order allows Petitioner Schools 

to use their facilities as a childcare and youth setting.  This 

means that Petitioner Schools may welcome their students in-

person (in groups of 15 per classroom), following requirements 

less protective than their current reopening plans, so long as 

they do not provide these students with religious, in-person 

education. 

76. Finally, Emergency Order #9 allows myriad 

businesses to open for in-person services to customers, and to 

undertake other face-to-face operations.  Bars, salons, barber 

shops, gyms, fitness centers, water parks, pools, bowling 

alleys, and movie theaters may open their doors to the public.  

The County will not be able to make any plausible showing 

that permitting these face-to-face businesses, but shuttering 

Petitioners schools, is tailored in any way, let alone narrowly 

tailored, to slowing the spread of COVID-19. 

C. The Shut-Down Order Exceeds The County’s 

Authority 

77. “A county is a creature of the legislature and as 

such, it has only those powers that the legislature by statute 

provided.”  Jackson Cty. v. State Dep't of Nat. Res., 2006 WI 

96, ¶16, 293 Wis. 2d 497, 510, 717 N.W.2d 713 (citing Wis. 

Const. art. IV, § 22). 

78. The County does not have the statutory authority 

to close schools. 
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79. Section 252.02 of the Wisconsin Statutes provides 

that the Department of Health Services “may close schools 

and forbid public gatherings in schools, churches, and other 

places to control outbreaks and epidemics.”  Wis. Stat. 

§ 252.02(3) (emphasis added). 

80. By contrast, the very next section after Wis. Stat. 

§ 252.02 provides: “[t]he local health officer may inspect 

schools and other public buildings within his or her 

jurisdiction as needed to determine whether the buildings are 

kept in a sanitary condition.”  Wis. Stat. § 252.03(1) (emphasis 

added).  There is no language within this section authorizing 

a county health officer to close schools because of a 

communicable disease. 

81. So, because the power to close schools in the event 

of an outbreak is expressly granted to the Department of 

Health Services under Section 252.02, and is conspicuously 

omitted from the very next subsection governing local health 

officials, the logical inference is that the Legislature has not 

granted counties the authority to close schools under these 

circumstances. 

82. That said, to the extent § 252.03 has any 

ambiguity, the Court should resolve that in Petitioners’ favor 

under the constitutional-avoidance canon, given Petitioners’ 

powerful constitutional claims against the Order.  Milwaukee 

Branch of NAACP v. Walker, 2014 WI 98, ¶ 64, 357 Wis. 2d 

469, 851 N.W.2d 262.   
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STATEMENT OF RELIEF SOUGHT 

83. Petitioners have simultaneously filed with this 

Emergency Petition for Original Action an Emergency Motion 

For A Temporary Injunction, seeking immediate relief from 

the School-Closure Order.  Petitioners detail the grounds for 

such relief in full in their Combined Memorandum In Support 

Of Petitioners’ Emergency Petition For Original Action And 

Emergency Motion For Temporary Injunction, which they 

have also simultaneously filed with this Petition. 

84. If this Court takes jurisdiction here, Petitioners 

will ask the Court to issue a declaratory judgment, see Wis. 

Stat. § 806.04, and a permanent injunction, see Wis. Stat. 

§ 813.01, et seq., thereafter. 

85. On Wednesday, August 26, 2020, Petitioners 

delivered a letter to the County threatening this legal action 

if the County fails to rescind Emergency Order #9’s school-

closure provisions by noon, today, Friday, August 28, 2020.   

STATEMENT OF THE REASONS WHY THIS COURT 

SHOULD TAKE JURISDICTION 

86. As discussed in more detail in the Combined 

Memorandum In Support Of Petitioners’ Emergency Petition 

For Original Action And Emergency Motion For Temporary 

Injunction, this Court should grant this Petition.   

87. Petitioners’ constitutional claims raise legal 

questions that invoke the most fundamental of publici juris 

rights, Petition of Heil, 230 Wis. 428, 443–46, 284 N.W. 42 

(1939), namely, the right to the free exercise of religion, see 
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Coulee Catholic Sch., 2009 WI 88, ¶¶ 32–33; see also State v. 

Yoder, 49 Wis. 2d 430, 437, 182 N.W.2d 539 (1971), and the 

right of parents “to direct the upbringing and education of 

children under their control,” Matter of Visitation of A.A.L., 

2019 WI 57, ¶ 15; Wis. Const. art. I, § 1.   

88. Petitioners’ statutory claim—whether any 

Wisconsin county in the State may lawfully order the closure 

of schools, or whether such authority lies with the 

Department of Health Services alone—likewise raises an 

important publici juris question, Heil, 230 Wis. at 443–46.   

89. Further, this case involves extreme “exigency,”  

Heil, 230 Wis. at 447, because for many Petitioner Schools, 

the coming school year is fast approaching—just days away 

from the date of this filing.  For others, the school year has 

already begun. 

90. Finally, Petitioners’ claims turn on questions of 

law, dealing with the proper interpretation of the Wisconsin 

Constitution’s free-exercise and parental-rights protections, 

and the plain-text meaning of Section 252.03.  The material 

facts that Petitioners have presented in support of these 

merits-based arguments are not subject to any reasonable 

dispute, such as the objective features of Emergency Order #9 

and Petitioner Families’ sincere religious beliefs on the 

importance of in-person instruction to their children’s 

religious education.   
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CONCLUSION 

91. This Court should grant the Emergency Petition 

for Original Action.   






