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ISSUES PRESENTED 

 

1. Whether a local health officer’s statutory mandate to “promptly 

take all measures necessary to prevent, suppress and control 

communicable diseases” and to “do what is reasonable and 

necessary for the prevention and suppression of disease,” 

pursuant to Wis. Stat. § 252.03(1) & (2), allows her to issue a 

health order that requires face coverings for all individuals two-

years old and older in order to prevent, suppress and control the 

spread of an airborne viral pathogen that has impacted the county 

for over a year.  

 

2. Whether Dane County Ordinance § 46.40 and City of Madison 

Ordinance § 7.05(6) violate the non-delegation doctrine.  
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ORAL ARGUMENT AND PUBLICATION 

 

 Oral argument and publication are unnecessary under Wis. Stat. § 

809.09(1)(c).   

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  



 

1 

 

FACTUAL BACKGROUND 

The Work of the PHMDC Against the COVID-19 Pandemic  

 In December 2019, a novel strain of the coronavirus, also known as 

COVID-19 was detected. COVID-19 is a severe acute respiratory illness 

that spreads through direct, indirect, and close contact with infected 

people via respiratory droplets produced when an infected person 

coughs, sneezes, or talks (“airborne transmission”); and through 

exposure to virus-containing respiratory droplets exhaled by a person in 

close proximity, usually within 6 feet.1 COVID-19 has rapidly spread 

throughout the world over the past year and a half.  

 After this Court invalidated the State’s Safer at Home Order in 

Wisconsin State Legislature v. Palm, 2020 WI 42, 391 Wis. 2d 497, 942 

N.W. 2d 900, local health officers were called upon to act as the boots on 

the ground during the pandemic.  Since then, those local health officers 

have been diligently working to prevent, control, and suppress the 

spread of the virus. Following Palm, Public Health of Madison & Dane 

County (“PHMDC”) issued a number of health orders in an attempt to 

prevent, suppress, and control the spread of the coronavirus.  On July 7, 

2020, in Emergency Health Order No. 8, PHMDC issued a requirement 

to wear masks, not unlike the current order challenged in this Petition. 

 
1 https://www.mayoclinic.org/diseases-conditions/coronavirus/symptoms-causes/syc-

20479963 
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PHMDC is the statutorily mandated local health department for 

Dane County and the City of Madison.2  PHMDC and its Board of Health 

for Madison and Dane County (“BOHMDC”) – which the Plaintiffs have 

failed to join as a necessary and indispensable party to this action3 – 

were created in 2007 pursuant to the authority provided by Wis. Stat. § 

251.02(1m) and under the terms of an Intergovernmental Agreement 

(“IGA”) entered into between the governing bodies of the City of Madison 

and Dane County pursuant to Wis. Stat. § 66.0301. In other words, those 

governing bodies, after careful study, consideration and deliberation, 

made a legislatively authorized policy decision to pool resources and 

utilize those allotted statutory mechanisms to create a joint health 

department.4 Wis. Stat. § 251.02(1m) states:  

[I]n counties with a population of less than 750,000, the county 

board and the governing body of a city that has a city health 

department may jointly establish a city-county health department. 

A city-county health department established under this 

subsection after September 1, 2001, is subject to the control of the 

city and county acting jointly under an agreement entered into 

under s. 66.0301 that specifies, in conformity with this chapter, 

all of the following: (a) The powers and duties of the city-county 

health department. (b) the powers and duties of the city-county 

 
2 A “local health department” is statutorily defined to include a city-county health 

department, per Wis. Stat. § 251.01(5).  The Legislature has found the provision of 

public health services to be a matter of statewide concern, Wis. Stat. § 251.001, and, 

consequently, established “local health department” at the county level by way of Wis. 

Stat. § 251.02. 
3 This issue of nonjoinder of the BOHMDC has been reserved as an Affirmative Defense 

to be addressed later in in the case due to the fact that the arguments as currently 

raised in this motion by Plaintiffs require only explanation of the authority to the local 

health officer under Wis. Stat. § 252.03, of why the nondelegation theory is inapplicable 

here as a matter of law and why the injunction factors cannot be met. 
4 IGA, Preamble.  The IGA can be found online at 

https://madison.legistar.com/View.ashx?M=F&ID=6227822&GUID=AF212C76-B27C-

497F-9621-02BB00846E40 
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board of health for the city-county health department. (c) The 

relative powers and duties of the city and county with respect to 

governance of the city-county health department and the city-

county board of health. (emphasis added).  

 

Wis. Stat. § 251.06(4)(b) & (c) explain who the legislature authorized to 

appoint and supervise the local health officer and states as follows:  

(b) In any county with a county executive that has a single county 

health department, the county executive shall appoint and 

supervise the county health officer. The appointment is subject to 

confirmation by the county board unless the county board, by 

ordinance, elects to waive confirmation or unless the appointment 

is made under a civil service system competitive examination 

procedure established under s. 59.52 (8) or ch. 63. The county 

health officer appointed under this paragraph is subject only to 

the supervision of the county executive. In a county with such a 

county health officer, the local board of health shall be only a 

policy-making body determining the broad outlines and principles 

governing the administration of the county health department.  

(c) A local health officer of a village or town health department 

established under s. 251.02(3m), of a multiple municipal local 

health department established under s. 251.02(2)(b) or (3r), or of 

a city-city local health department established under s. 251.02(3t) 

shall be appointed by the local board of health.  

Ms. Heinrich, as the Director of PHMDC, is the statutorily mandated 

local health officer defined by Wis. Stat. § 251.01(5)5 and credentialed 

by Wis. Stat. § 251.06.6  She is directly accountable to the County 

Executive and, in turn, the County Board, the Mayor, and the Common 

Council, as set forth in Wis. Stat. § 251.06(4)(b).7  The IGA further sets 

 
5 Under Wis. Stat. § 251.01(5), “local health officer” means “the health officer who is in 

charge of a local health department.”  
6 Said statute provides educational and other requirements for a “local health officer.” 
7 “In any county with a county executive that has a single county health department, 

the county executive shall appoint and supervise the county health officer. The 

appointment is subject to confirmation by the county board unless the county board, 
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forth who supervises the local health officer. In this case, the local health 

officer is appointed by both the County Executive and the Mayor and 

confirmed by both the City Council and the County Board. In 2012, Ms. 

Heinrich was appointed as the local health officer and was re-confirmed 

by the both the City Council and the County Board on May 19, 2020.  

 Additionally, the local health officer for PHMDC is supervised by 

the BOHMDC. The BOHMDC is the policy-making body pursuant to 

Wis. Stat. § 250.01(3), which has been expressly declared in the IGA.8 

The BOHMDC oversees the Director, to wit: “Director. The Mayor and 

the County Executive jointly shall appoint the Local Health Officer 

whose title shall be Director of the PHMDC, subject to confirmation of 

the Common Council and the County Board. The BOHMDC shall 

provide supervision of the Director and shall be responsible for any 

personnel decisions, other than the appointment and dismissal, 

regarding the Director.”9 PHMDC and Ms. Heinrich is thus subject to 

the control of the City and County by the operation of the IGA and 

aforementioned statutes.10  

 
by ordinance, elects to waive confirmation or unless the appointment is made under a 

civil service system competitive examination procedure established under s. 59.52 (8) 

or ch. 63. The county health officer appointed under this paragraph is subject only to 

the supervision of the county executive. In a county with such a county health officer, 

the local board of health shall be only a policy-making body determining the broad 

outlines and principles governing the administration of the county health 

department.”  Wis. Stat. § 251.06(4)(b). 
8 IGA, Section I (A).  
9 IGA, Section VI(B)(3)(a) (emphasis added). 
10 IGA, Section III.   
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 PHMDC implements and manages the policies set by those 

governing bodies (whose policy control exists through ordinances, 

budgets and the IGA),11 as well as the policies of BOHMDC.12  The 

BOHMDC assures enforcement of state and local health statutes and 

rules, adoption of City/County policies, determines program services 

priorities and measures are taken to provide an environment where 

individuals can be healthy and  carries out its statutory obligations as a 

board of public health.13  The eight-member BOHMDC is made up of one 

County Board Supervisor, one Common Council member, three Dane 

County Residents and three City of Madison residents.14 The BOHMDC 

has all the powers as set forth in Chapter 251.15  The BOHMDC may 

delegate authority to the Director, including implementation of program 

services.16  The BOHMDC also oversees finance and budgets of the 

PHMDC.17  The City and County created PHMDC to offer the services 

of a Level III local health department as specified in Wis. Stat. § 251.05 

(see also Wis. Admin. DHS §§ 140.06, 140.08).18  Specifically, PHMDC’s 

 
11 IGA, Sections V(B). 
12 IGA, Section I (D). 
13 IGA, Section I(D), VI(A)(3), VI (A)(3), and VI (A)(3)(a), (d), (e), (f) & (h).  
14 IGA, Section VI(2).  
15 IGA, Section V(A).  
16 IGA, Section VI(B)(3)(a). See also Section VI(B)(3)(b).  “Program Services” means 

“services related to public health provided either directly to the citizens of Dane County 

or to other persons by contracts.” Agreement at Section I(K). 
17 IGA, Section VIII.  
18 IGA, Section VI (A)(4).  



 

6 

 

program services “shall address the varying needs of diverse populations 

within Dane County.”19  

The Course of the Pandemic and the New Delta Variant 

 Initially, there was no vaccination available to combat the 

coronavirus and the number of positive cases began to surge throughout 

the United States, including in Dane County. On December 11, 2020, 

the Federal Drug Administration (“FDA”) approved emergency use of a 

vaccine, the Pfizer vaccine.20 Shortly after that, on December 18, 2020, 

the FDA approved a second vaccine for emergency use, Moderna.21 On 

February 27, 2021, the FDA approved a third vaccine for emergency use, 

Janssen (also known of as Johnson and Johnson.)22 Following the 

country-wide distribution of these vaccines, the number of coronavirus 

cases, hospitalizations, and deaths began to decline. PHMDC, 

throughout the entire pandemic, has updated and tailored its orders and 

recommendations specifically based on the current local conditions and 

the latest scientific data. Accordingly, PHMDC, upon seeing the decline 

in positive cases and the increase in vaccinations, did not issue further 

orders when Emergency Order # 16 expired on June 2, 2021.23  

 
19 IGA, Section VII (A).  
20 https://www.fda.gov/emergency-preparedness-and-response/coronavirus-disease-

2019-covid-19/pfizer-biontech-covid-19-vaccine 
21 https://www.fda.gov/emergency-preparedness-and-response/coronavirus-disease-

2019-covid-19/moderna-covid-19-vaccine 
22 https://www.fda.gov/emergency-preparedness-and-response/coronavirus-disease-

2019-covid-19/janssen-covid-19-vaccine 
23 https://publichealthmdc.com/blog/public-health-will-lift-all-dane-county-orders-

june-2 
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 The CDC has continually warned individuals that the COVID-19 

virus will constantly change through mutation, and those new variants 

of the virus are expected to develop and spread. The CDC states that 

sometimes new variants will emerge and disappear, however, other 

times they persist. Currently, of the four COVID-19 variants circulating 

in the United States, the “Delta” variant is causing the most concern (as 

compared to the Alpha, Beta and Gamma variants).24   

 The first case of the Delta variant was identified in December 2020 

and became the predominant strain of the virus in both India and then 

Great Britain. By the end of July 2021, the Delta variant was the cause 

of more than 80% of new U.S. COVID-19 cases.25  

 The Delta variant is more contagious than the other COVID-19 

strains and spreads easier and faster, including among all individuals 

even those that have been vaccinated.26 The Delta variant spreads 50% 

faster than the Alpha variant.27 The Delta variant is also likely to lead 

to “hyperlocal outbreaks,” and the CDC has stated that if the Delta 

variant keeps spreading at the current rate, it could lead to a further 

upward COVID-19 curve greater than the current upward trajectory.28  

 
24 https://www.cdc.gov/coronavirus/2019-ncov/variants/variant.html 
25 https://covid.cdc.gov/covid-data-tracker/#variant-proportions 
26 https://publichealthmdc.com/news/new-public-health-order-issued-for-dane-county-

requiring-face-coverings-indoors 
27 https://www.yalemedicine.org/news/5-things-to-know-delta-variant-covid 
28 Id.  
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 The CDC has warned that unvaccinated individuals are the most 

at risk and this includes children and young people who are not 

currently eligible to be vaccinated. A recent study showed compared 

with the original strand of COVID-19 “that children and adults under 

50 were 2.5 times more likely to become infected with [the] Delta” 

variant, and so far, the lack of approval for a vaccine for children under 

the age of twelve, leaves them extremely vulnerable.29  

Suppressing the Pandemic’s Delta Variant Through Face 

Coverings 

 

 The CDC has recommended that the best way to protect oneself 

from the Delta variant is to get vaccinated, as the vaccines are effective 

at keeping people from being infected with COVID-19, keeping people 

from being hospitalized, should they be infected, and keeping people 

from dying.30 In addition to its guidance regarding vaccination, on July 

27, 2021, the CDC updated its guidance, recommending that everyone, 

regardless of vaccination status, should wear masks indoors if they live 

in areas with significant or high spread.31  

 Later that day, in response to the new guidance, PHMDC issued a 

mask advisory, strongly encouraging everyone, regardless of vaccination 

status, to wear a mask indoors. PHMDC explained that this was not an 

 
29 Id.  
30 https://www.cdc.gov/coronavirus/2019-ncov/vaccines/fully-vaccinated-guidance.html 
31 Id.  
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order and was advisory because Dane County was not, at the time, at a 

substantial or high transmission threshold level, as set by the CDC.32  

 Over the next few weeks, PHMDC saw the average number of 

positive cases in Dane County increase by 382%, putting Dane County 

at a substantial and high transmission level, as established by the 

CDC.33 In response to the CDC’s recommendation and the county’s 

increase in positive cases, PHMDC issued a face covering emergency 

order that requires all individuals ages two and older to wear a face 

covering while in any enclosed space open to the public and while driving 

or riding in any form of public transportation.34  

 The Petitioner does not challenge the scope, terms, or exceptions of 

the health order, rather he challenges whether face coverings can be 

required at all. The order as indicated above requires face coverings, but 

has several exceptions. For example, the order does not require a mask 

while eating or drinking, while communicating with an individual who 

is deaf, while obtaining a service that requires the temporary removal 

of the face covering, while sleeping, while swimming, etc.35   

 In the preamble of its order, PHMDC explained that “[w]hile Dane 

County has a high vaccination rate, evidence has emerged from the CDC 

 
32https://www.publichealthmdc.com/news/public-health-issues-new-mask-

recommendations-k-12-school-guidelines 
33 https://publichealthmdc.com/documents/2021-08-17_Order_17.pdf 
34 Id.  
35 Id.  
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and locally that fully vaccinated people who do become infected with the 

Delta variant can be infectious and can spread the virus to others.”36 

PHMDC further explained “[w]ith our kids heading back to school and 

hospitals in other parts of the country overwhelmed with COVID-19 

cases, moving from a mask recommendation to a requirement is a 

common sense step to prevent disease spread and protect the kids in our 

community who can’t get vaccinated yet.”37 

 It is not just PHMDC and the CDC that are recommending and 

requiring the use of masks. Federal and state courts across the United 

States are reviving requirements that were relaxed earlier this spring 

and summer when new cases were plummeting as vaccination rates 

increased. For instance, the 11th U.S. Circuit Court of Appeals in 

Atlanta, issued an order requiring everyone, regardless of vaccination 

status, to wear masks.38 In the Western District of Wisconsin, on June 

1, 2021, the Court issued an order stating that all individuals must wear 

face coverings when in the courthouse, regardless of vaccination 

status.39  And on August 11, 2021, the Eastern District of Wisconsin 

issued a similar order, requiring face masks regardless of vaccination 

 
36 Id.  
37 https://publichealthmdc.com/news/new-public-health-order-issued-for-dane-county-

requiring-face-coverings-indoors 
38 https://www.newsweek.com/federal-courts-impose-mask-mandates-while-some-

hear-arguments-they-are-unconstitutional-1621119 
39https://www.wiwd.uscourts.gov/sites/default/files/Admin_Order_384.pdf  
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status.40 Additionally, this reversion in mask policies is not just taking 

place in our public institutions, like courts. Many schools across the 

country are also requiring masks to be worn in school.41  

ARGUMENT 

I. THIS COURT SHOULD REJECT PETITIONER’S 

REQUEST FOR ORIGINAL ACTION.   

 

Original jurisdiction, jurisdiction which is rarely invoked, allows 

the Supreme Court to hear cases for the first time that involve matters 

of great statewide public importance. The Wisconsin Supreme Court 

“limits its exercise of Original jurisdiction to exceptional cases in which 

a judgment by the court significantly effects the community at large.” 

Wisconsin Professional Police Ass’n, Inc. v. Lightbourn, 2001 WI 59, ¶ 4.  

Here, this Petition does not present an “exceptional” case because 

it is fundamentally flawed.  Foremost, Petitioner’s claims do not have a 

likelihood of success.  His argument that the statutory power of a local 

health officer has been violated in this case is a stretch.  He is really 

asking this Court to fundamentally limit the statute for him.  Such relief 

should come from the legislature, not this Court.   

Moreover, it is doubtful this petitioner is the right petitioner to 

even bring this challenge because he should be barred by claim 

 
40 https://www.wied.uscourts.gov/sites/wied/files/documents/General%20Order%2021-

12%20Mask%20policy.pdf 
41 https://www.theatlantic.com/politics/archive/2021/08/are-schools-requiring-masks-

students/619777/ 
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preclusion from raising these claims.  See Teske v. Wilson Mut. Ins. Co., 

2019 WI 62, ¶20, 387 Wis. 2d 213, 928 N.W.2d 555 (the following triggers 

claim preclusion: (1) identity of the parties or their privies in the prior 

and present lawsuits; (2) an identity of the causes of action in the two 

lawsuits; and (3) a final judgment on the merits in a court of competent 

jurisdiction.). Claim preclusion bars litigation of all issues that were or 

could have been litigated in the original action under the original claim. 

Menard, Inc. v. Liteway Lighting Prods., 2005 WI 98, ¶¶26-27, 282 Wis. 

2d 582, 698 N.W.2d 738.  Here, Petitioner Stempski was one of the 

WCRIS petitioners in the consolidated case of James v. Heinrich, 2021 

WI 58, 960 N.W. 2d 350, a case which clearly led to a final judgment.  

See WCRIS Case No. 2020AP001420.   Therein, he challenged these 

same Defendants’ Emergency Health Order No. 9, which contained 

virtually the same face covering requirements.  Both Madison 

Ordinance § 7.05(6) and the Dane County Ordinance § 46.40 were cited 

in Emergency Health Order No. 9.  Although Petitioner Stempski 

focused on the provisions relating to school closures, he claimed the 

health order exceeded the same statute (Wis. Stat. § 252.03) for the same 

reasons (i.e., the statutory language could only be read to allow 

forbidding gatherings and inspecting schools).  He also claimed the 

Defendants’ health order violated two different constitutional 

guarantees under the Wisconsin Constitution.  The Petitioner never 
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argued non-delegation in James. He could have raised the issue of non-

delegation in James, but failed to so.  As such, he should be precluded 

from now bringing such a claim.   

Moreover, other petitioners presented similar claims last year for 

review in an Original Action, but those were denied by this Court, were 

re-filed in Circuit Court and are currently making their way through the 

Court of Appeals with the goal, presumably, to return to this Court.  In 

Gymfinity Ltd., Jeffrey Becker & Andrea Klein v. Dane County et al., 

2020AP1927, this Court denied review of that petition raising the same 

statutory and delegation claims presented here.  See Order 12/21/20 in 

Case No. 2020AP1927.  That action was refiled in Dane County Circuit 

Court Case No. 21-CV-143 (by petitioners Becker and Klein, dropping 

Gymfinity, and adding a third plaintiff).  Just last month, Becker and 

Klein appealed the same in two cases for which they seek to consolidate.  

See Case Nos. 2021AP001382 and 2021AP001343.   

Additionally, Petitioner Stempski has failed to establish that this 

issue is a matter of statewide importance, sufficient for the exercise of 

original jurisdiction. The Petitioner argues that this lawsuit involves an 

issue of statewide importance given the ongoing and evolving nature of 

the pandemic. Petitioner’s Brief, pg. 13. However, his challenge is to 

PHMDC’s mask mandate affecting only Dane County citizens. This 

lawsuit is Dane County specific and belongs in Dane County circuit 
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court. Dane County citizens account for 9% of Wisconsin’s population.42 

Further, the Petitioner, himself, is a Dane County resident. PHMDC’s 

order does not affect the other seventy-one counties in Wisconsin.  

The Petitioner has not explained why filing this lawsuit in the 

Dane County circuit court would be insufficient. The Petitioner explains 

that “only this Court possesses the authority to give a definitive answer 

on the interpretation of Wis. Stat. § 252.03.”   However, Petitioner, in 

seeking to circumvent the county circuit court’s jurisdiction, fails to 

explain why such a drastic measure is necessary, let alone appropriate.  

The Petitioner has an adequate remedy at law – an injunction, which 

can be granted by a circuit court. This Court is not the proper place to 

address injunctive relief for a single county. Lawsuits begin in circuit 

court, and if decided from there can be appealed. First, to the appellate 

court, and second to the Wisconsin Supreme Court.  

Further, the Court’s Internal Operating Procedure § III(B)(3) 

states, “[t]he Supreme Court is not a fact-finding tribunal, and although 

it may refer issues of fact to a circuit court or referee for determination, 

it generally will not exercise its original jurisdiction in matters involving 

contested issues of fact.” Any determination regarding whether 

PHMDC’s Mask Mandate is “reasonable and necessary” would require 

this Court to make factual determinations regarding the nature of the 

 
42 https://www.census.gov/quickfacts/fact/table/WI,danecountywisconsin/PST045219 
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coronavirus, the epidemiology data and metrics associated with it, and 

the human behavioral factors involving the spread and mitigation of the 

disease. See Green for Wisconsin v. State Elections Bd., 2006 WI 120, 297 

Wis.2d 300, 302, 723 N.W.2d 418 (“This court will, with the greatest 

reluctance, grant leave for the exercise of its original jurisdiction in all 

such cases, especially where questions of fact are involved. The circuit 

court is much better equipped for the trial and disposition of questions 

of fact than is this court and such cases should be first presented to that 

court….”). 

Accordingly, the Petitioner has failed to demonstrate that this 

Court should exercise its original action jurisdiction, and therefore, this 

Court should deny the Petition and the Petitioner’s requested relief.  

II. THIS COURT SHOULD NOT ENJOIN THE MASK 

MANDATE ORDER.  

 

The standard for a temporary injunction is well-known. An 

injunction can be issued only when (1) the movant has shown a 

reasonable probability of ultimate success on the merits, (2) the movant 

lacks an adequate remedy at law; (3) the movant can show irreparable 

harm; and (4) a balancing of the equities favors issuing the injunction. 

Pure Milk Prod. Co-op. v. Nat’l Farmers Org., 90 Wis. 2d 781, 800, 280 

N.W. 2d 691 (1979). Additionally, Wisconsin Courts consider whether 

the injunction will maintain the status quo. Milwaukee Deputy Sheriffs’ 
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Ass’n v. Milwaukee Cty., 2016 WI Ap 56, ¶ 20, 370 Wis. 2d 644, 883 N.W. 

2d 154.  

A. The Petitioner Have Failed to Show a Likelihood of 

Success on the Merits.  

 

1. The Statutory Text of Section 252.03 Mandates 

Local Health Officers to Act Against a Pandemic, 

and Such Authority Includes Requiring Face 

Coverings.  

 

The Legislature codified that in the presence of a communicable 

disease, local health officers “shall promptly take all measures 

necessary to prevent, suppress and control communicable diseases,” 

including doing “what is reasonable and necessary for the prevention 

and suppression of disease.” Wis. Stat. § 252.03(1) & (2).   

Mandating the use of face coverings falls within the parameters 

of “reasonable and necessary.”  This Court has already recognized as 

much.  In James v. Heinrich, 2021 WI 58, 960 N.W. 2d 350, this Court 

evaluated the reasonableness and necessity of one measure to combat 

the pandemic – school closures – as against less restrictive means of 

safeguarding the public. The Court observed: 

Heinrich's earlier orders implemented less restrictive 

means such as specifying classroom student limits, 

mandating the use of masks, and requiring social 

distancing. In Emergency Order #8, for example, Heinrich 

outlined detailed safety protocols for schools, including 

“[e]nsuring students are at least six (6) feet from other 

students" and requiring that "employees are provided with 

and wear facial coverings.” These nuanced and tailored 

measures were completely abandoned in the Order at issue, 

replaced by the drastic step of forbidding in-person 
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religious school education entirely for students in grades 3-

12. 

 

Id. ¶45 (emphasis added). 

Heinrich, following CDC guidelines, attempted to keep the county 

safe by issuing an order that requires the use of face coverings. This 

method constitutes a reasonable and necessary measure to prevent the 

spread of COVID-19 when considering the current situation and the 

guidance and direction of all public health agencies and other 

governmental units (like other judicial branches). A face covering 

requirement also comports with the considerations by this Court in 

James as to what measures were a reasonable reaction to the pandemic, 

as opposed to those measures considered to be extraordinary under the 

statute. There can be no dispute that face coverings are a ubiquitous 

measure to guard against the pandemic.  

The Petitioner here, part of the WCRIS group who challenged the 

school orders in the James case, did not challenge the face covering 

orders last year, and in this case, the Petitioner does not challenge its 

terms or scope, just that such a requirement cannot be imposed at all.  

Of note, in the James case, he challenged the closure of grade schools 

and argued such closure was “extraordinary” as compared to social 

distancing, masks and other measures like sanitation.  As noted, this 

Court did not find social distancing or masking to be so extraordinary.  

Indeed, since at least the Spanish Flu, face coverings are one of the 
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strongest and most effective measures ordered by health authorities to 

combat a pandemic.  See Steven Burg, Wisconsin and the Great Spanish 

Flu Epidemic of 1918, Wisconsin Magazine of History, Autumn 2000 p. 

40, 51, 54, 58 (notes 42 & 45). (This Article was cited in James, 2021 WI 

58, ¶27 n. 15 with its web location therein.) 

“Statutory language is given its common, ordinary, and accepted 

meaning, except that technical or specially-defined words or phrases are 

given their technical or special definitional meaning.” State ex rel. Kalal 

v. Circuit Court for Dane County, 2004 WI 58, ¶¶ 46, 271 Wis.2d 633, 

681 N.W.2d 110. Scope, context, structure, and purpose are important. 

Id., ¶¶ 45-46, 49. Surrounding or “closely-related statutes” help reach a 

sound interpretation and “avoid absurd or unreasonable results.” Id. 

Courts must read statutory language “to give reasonable effect to every 

word, in order to avoid surplusage.”  Id. ¶ 46.  

Section 252.03’s language is plain. “If the meaning of the statute 

is plain, we ordinarily stop the inquiry.”  Kalal, 2004 WI 58, ¶ 45.  Unlike 

technical terms or terms of art, Section 252.03’s language contains 

common and ordinary terms like “shall,” “take all measures,” 

“reasonable,” “necessary,” “prevent,” “suppress,” and “control,” all 

common words used by this Court in describing the common law 

involving public health at the time.  See, e.g., Lowe v. Conroy, 120 Wis. 

151, 97 N.W. 942, 944 (1904) (“The statutes were unquestionably framed 



 

19 

 

upon the fact that [health] boards must act immediately and summarily 

in cases of the appearance of contagious and malignant diseases, which 

are liable to spread and become epidemic, causing destruction of human 

life. Under such circumstances it has been held that the Legislature 

under the police power can rightfully grant to boards of health authority 

to employ all necessary means to protect the public health”).  

 This Court has stated that “[s]tatutory language is [to be] read 

where possible to give reasonable effect to every word, in order to avoid 

surplusage.” Kalal, 271 Wis. 2d 633, ¶46, Scalia & Garner, supra, at 

174.   As this Court indicated in James, “[a]s recognized since the 

founding of our nation, “it is no more the court’s function to revise by 

subtraction than by addition[.]” 2021 WI 58, ¶ 23 (internal citations 

omitted). Further, the Court stated, “in the words of Thomas M. Cooley: 

‘…courts must . . . lean in favor of a construction which will render every 

word operative, rather than on which may make some idle and 

nugatory.’” Id. (citing Scalia & Garner, supra, at 174 (quoting Sturges 

v. Crowninshield, 17 U.S. (4 Wheat.) 122, 202 (1819) (per Marshall, C.J.) 

and Thomas M. Cooley, A Treatise on the Constitutional Limitations 

Which Rest upon the Legislative Power of the States of the American 

Union 58 (1868)).  

In James, this Court interpreted the statute at issue here to 

conclude as follows:   
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The statute lists a series of discrete powers afforded local 

health officers in order to address communicable diseases. 

Local health officers may, for example, “forbid gatherings 

when deemed necessary to control outbreaks or epidemics,” 

and “inspect schools and other public buildings . . . as 

needed to determine whether the buildings are kept in a 

sanity condition.” Wis. Stat. § 252.03(1) and (2). 

 

James, 2021 WI 58, ¶18.  The powers to forbid gatherings and inspect 

buildings were found to be illustrative, not exhaustive.  Id.  In that case, 

the petitioners – including the same petitioner here, Stempski – argued 

that Section 252.03’s power did not include closing schools because such 

statutory power existed elsewhere, namely, in those statutes governing 

the powers of the Wisconsin Department of Health Services.  This Court 

agreed, observing “[t]he presence of this specific text in § 252.02 in the 

face of its conspicuous absence from § 252.03 shows that the legislature 

withheld that authority from local health officers.”  Id., ¶19.  By 

contrast, in this case, no such argument is made that the power to 

require face coverings exists elsewhere because there is nothing in 

Chapter 252 that puts that power elsewhere.  There is simply no such 

statutory contradiction whether within Section 252.03 itself or as 

against any other statute that precludes a local health officer from 

requiring face coverings during a pandemic involving an airborne viral 

pathogen.  

A face covering is a much more lenient health restriction than 

closing a building; indeed, the order at hand allows buildings to remain 
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open and daily life to proceed.  This Court in James concluded that 

“reasonable and necessary” could not include the “extraordinary power” 

to close schools because it would render the specific statutory language 

relating to “inspect schools” superfluous.  James, 2021 WI 58, ¶21.  This 

case does not involve extraordinary power like closing schools or 

buildings but involves a face covering requirement that comfortably falls 

within the statutory mandate to do what is “reasonable and necessary” 

to control and suppress a pandemic. 

The words “reasonable and necessary” as well as “all measures 

necessary” should not be made idle and nugatory and must be 

interpreted to give effect to Wis. Stat. § 252.03. If the local health officer 

only has the authority to perform the few specific things explicitly stated 

in the statute, like inspect schools or forbid public gatherings, then the 

“reasonable and necessary” and “all measures necessary” commands in 

the statute would, in effect, be meaningless surplusage.   

The fact that Section 252.03 allows a local health officer to issue 

a health order requiring face coverings, even if the statute does not use 

the words “mask” or “face coverings” (just like it does not reference 

“social distancing”), comports with other textual rulings of this Court, 

as well as the history of this statutory language.  As noted above, this 

Court in James interpreted Section 252.03 as providing an illustrative 

set of discrete powers to a local health officer.   James, 2021 WI 58, ¶18.  
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In another case, this Court rejected similar efforts to limit the statutory 

language of Chapter 252 when some challenged action did not come with 

the express terms of the involved statute.  In City of Milwaukee v. 

Washington, 2007 WI 104, ¶¶ 33-34, 304 Wis.2d 98, the absence of a 

specific word or phrase was not dispositive when interpreting Wis. Stat. 

§252.07(9)(a).  This Court embraced the statute’s various parts, applied 

commonly accepted meanings and allowed the statutory language to be 

interpreted “broad enough” to serve its purpose.  Here, like the statutory 

analysis undertaken in Washington, it cannot be said the plain language 

of § 252.03 excludes forbidding gatherings, private or otherwise, any 

more than it excludes taking other measures. Section 252.03 

comfortably falls within Washington that such language does not 

“preclude” certain action that is “broad enough” to encompass non-

enumerated action. 

The legislative history of Section 252.03 also shows the power to 

issue a health order requiring face coverings falls comfortably within the 

purpose and scope of the language of the statute.  “In delineating the 

duties of local health officers,” in the statute’s earliest incarnation in 

1883, “the legislature mandated that local health officers ‘take such 

measures for the prevention, suppression, and control of the diseases.’”  

James, 2021 WI 58, ¶27 & n. 17.  In 1919, following the aftermath of the 

Spanish Flu, “the legislature expanded the powers of local health 
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officers to include the following: … [t]he power ‘to order and execute 

what is reasonable and necessary for the prevention and suppression of 

disease.’”  Id., ¶29.  “This language mirrors the powers accorded the 

State Board of Health…”  Id.  This language therefore empowered local 

health officers to act, and to act in more ways than just inspecting 

buildings or forbidding gatherings.  If the legislature wanted to so limit 

the local health officer, it has had multiple opportunities to do so in the 

past 125 years like it did with schools; but in every instance, it elected 

to keep the general grant of power to do what is reasonable and 

necessary to suppress a pandemic.  

 Contrary to the Petitioner’s Brief at p. 5, Respondents do not seek 

a legal ruling that Wis. Stat. § 252.03(1) & (2) be interpreted to 

encompass “anything and everything.”  As discussed above, requiring 

face coverings is one of the least restrictive examples of a local health 

officers’ power, and is clearly reasonable and necessary to slow the 

spread of COVID-19, as evidenced by the CDC guidelines.  Moreover, 

the scope of power, safeguards and compatibility with constitutional 

structure resides within the statutory text. Under § 252.03(1) & (2), local 

health officers shall only do what is (1) reasonable, (2) necessary, (3) 

related to the presence of communicable disease in her territory, (4) 

subject to reporting obligations to DHS and her governing body; and (5) 

within temporal limitations, that is, promptly to “prevent” and 
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“suppress” the communicable disease and its terminus when the 

communicable disease is under “control.” By giving the text of Wis. Stat. 

§ 252.03 its common, ordinary, and accepted meaning, the Court affirms 

the statute’s safeguards.  

The first limitation within the statute, requires action by the 

“local health officer,” not a rank-and-file public employee but a 

statutorily prescribed office. Next the statutory text mandates local 

health officers shall “promptly” act, meaning in a prompt manner, 

without delay, very quickly or immediately upon the emergency of a 

communicable disease.43 “Measures” means “a step planned or taken as 

a means to an end.”44 The measures must be both “reasonable” and 

“necessary.”  The former is ubiquitous in law; the entirety of Fourth 

Amendment jurisprudence sits on the bedrock of “reasonableness.”45  

“Necessary” means “not always import[ing] an absolute physical 

necessity . . . it frequently imports no more than that one thing is 

convenient or useful or essential to another.”46  

 
43 Merriam-Webster Dictionary (10/24/2020), promptly. https://www.merriam-

webster.com/dictionary/promptly 
44 Merriam-Webster Dictionary (10/24/2020), measures. https://www.merriam-

webster.com/dictionary/measures 
45 Ashcroft v. al-Kidd, 563 U.S. 731, 736 (2011) ("reasonableness ‘is predominantly an 

objective inquiry.’ We ask whether ‘the circumstances, viewed objectively, justify [the 

challenged] action.’ If so, that action was reasonable ‘whatever the subjective intent’ 

motivating the relevant officials. This approach … promotes evenhanded, uniform 

enforcement of the law.”) 
46 Black’s Law Dictionary (11th ed. 2019), necessary.  See also McCulloch v. Maryland, 

17 U.S. 316, 1819 WL 2135, 4 L.Ed 579, (1819) ( “to employ the means necessary to an 

end, is generally understood as employing any means calculated to produce the end, 

and not as being confined to those single means, without which the end would be 

entirely unattainable.”). 
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Sections 252.03(1) and (2) contain additional guardrails to protect 

against unfettered power.  Local health officers shall prevent, suppress, 

and control communicable diseases. They can only act with respect to 

“communicable disease.”  Prevent means “to stop from happening; to 

hinder or impede.”47 Suppress means “to put a stop to, put down, or 

prohibit; to prevent (something) from being seen, heard, known, or 

discussed.”48 Control means “to exercise restraining or directing 

influence over; to have power over; to reduce the incidence or severity of 

especially to innocuous levels; to incorporate suitable controls in.”49 

Thus, local health officers must stop, hinder, impede, and reduce the 

spread of the communicable disease, such as by requiring their 

communities to wear face coverings to mitigate against the spread of 

COVID-19.   

Procedural safeguards and constitutional structure are also 

explicitly stated in the reporting obligations under both Wis. Stat. § 

252.03(1) & (2).  Under § 252.03(1), upon the appearance of a 

communicable disease, as local health officer, Ms. Heinrich must report 

to both DHS and her governing body; that is, “make a full report to the 

appropriate governing body and also to the department.”  When she 

takes action (i.e., promptly take all measures necessary to prevent, 

 
47 Black’s Law Dictionary (11th ed. 2019), prevent.  
48 Black’s Law Dictionary (11th ed. 2019), suppress. 
49 Merriam-Webster Dictionary (10/24/2020), control. https://www.merriam-

webster.com/dictionary/control 
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suppress and control communicable diseases), she “shall report to the 

appropriate governing body the progress of the communicable diseases 

and the measures used against them, as needed to keep the appropriate 

governing body fully informed….”  Id. Additionally, under § 252.03(2), 

she “shall advise [DHS] of measures taken,” and if she fails to act DHS 

steps in. Through these reports to her governing body and DHS, the 

Legislature created a check on whether she is acting reasonably and 

necessarily.   

The Respondents do not believe the statutory language “all 

measures necessary” and “do what is reasonable and necessary” grants 

unfettered power.  Such an interpretation would be inconsistent with 

the statutory text as outlined above and it would imperil similar 

language found elsewhere in the statutes and Administrative Code. Of 

importance, similar language is found in Wis. Stat. § 252.04(5) 

concerning DHS’s power, which states “[w]here the use of any pesticide 

results in a threat to public health, the department shall take all 

measures necessary to prevent morbidity or mortality.” As another 

example, the phrase is also found in Wis. Stat. § 805.06(5) concerning 

referees which states “the referee has and shall exercise the power to 

regulate all proceedings . . . and to do all acts and take all measures 

necessary or proper for the efficient performance of duties under the 

order.”  This statute has not been rejected as impermissibly granting 
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overbroad power.50 Further, the Administrative Code ATCP § 

93.585(1)(a), with respect to leaks of flammable or hazardous liquids, 

states “the owner or operator or any contractor performing work under 

this chapter shall take all measures necessary to stop the leak...”51  

Similarly broad legislative grants of authority can be found under 

Wis. Stat. § 23.11 governing “general powers” to the Department of 

Natural Resources which has “such further powers as may be necessary 

or convenient to enable it to exercise the functions and perform the 

duties required of it by this chapter and by other provisions of law.” 

(emphasis added). In Rehse v. Industrial Com’n, 1 Wis.2d 621, 85 

N.W.2d 378 (1957), the Court did not find such language suspect but 

found it “sufficiently broad” in order to allow the Conservation 

Commission (i.e., DNR) to carry out its duties.  Additional instances in 

which the statutes have language of “reasonable and necessary”: 

• Wis. Stat. § 194.43 - Department of Transportation “may 

prescribe reasonable and necessary rules and regulations 

for the safety of operation of private motor carriers.”  

• Wis. Stat. § 157.055(2)(a) - public health authority may 

“issue and enforce orders that are reasonable and necessary 

to provide for the safe disposal of human remains….”  

• Wis. Stat. § 196.02(1) - Railroad Commission’s powers are 

“broad, comprehensive, and all inclusive.”  

• Wis. Stat. § 279.03 – Lower Fox River Remediation 

Authority “has all of the powers necessary or convenient to 

carry out the purposes and provisions of this chapter.”  

 
50 In Rose v. Rose, 2017 WI App 7 ¶¶ 37-38, 373 Wis. 2d 310, 895 N.W. 2d 104 

(unpublished), the court considered the phrase “all measures necessary,” finding it 

gives the referee broad powers to include unenumerated actions. 
51 WI ADC s ATCP 93.585 Responding to a leak, sill, overfill or release.  
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• Wis. Stat. § 118.31(3) – general school operations - 

“reasonable and necessary force” for certain purposes.  

• Wis. Stat. §895.529 – “reasonable and necessary” force for 

self-defense or defense of others.  

• Wis. Stat. § 59.70(13)(a)(13) County Mosquito Control 

District Commission to perform “acts that are reasonable 

and necessary to carry out the functions of the commission.”  

• Wis. Stat. § 349.16 (3)(a) – vehicle exemption “if the 

exemption or limitation is reasonable and necessary to 

promote the public health, safety, and welfare.” 

• Wis. Stat. § 66.0433(3) – municipalities may “adopt 

reasonable and necessary regulations regarding the location 

of licensed premises” 

• Wis. Stat. § 103.005(1) - Department of Workforce 

Development “shall adopt reasonable and proper rules and 

regulations relative to the exercise of its powers and 

authorities….” 

• Wis. Stat. § 196.58(b) - municipalities may require public 

utility additions to its physical plant “as shall be reasonable 

and necessary in the interest of the public…” 

 

In the context of public health, such language was not suspect in 

Superb Video v. County of Kenosha, 195 Wis.2d 715, 537 NW 2d 25  (Ct. 

App. 1995), where the court evaluated the powers of local health boards 

under predecessor statutes.  There, the court considered three statutes: 

(1) Wis. Stat. § 140.09(6)(1991-1992) (“It may adopt such rules for its 

own guidance and for the government of the health department as may 

be deemed necessary to protect and improve public health”) (emphasis 

added); (2) Wis. Stat. § 141.015(6)(1991-1992) (“shall take such measures 

as shall be most effectual for the preservation of the public health.”) 

(emphasis added); and (3) Wis. Stat. § 141.02(2) (1991-1992) (“shall 

provide such additional rules and regulations as are necessary for the 

preservation of health, to prevent the spread of communicable 
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diseases....”) (emphasis added).  Under these statutes containing 

similarly worded grants of general authority, the court found the county 

had the authority to enact a local regulation to preserve public health. 

2. There is No “Non-Delegation” Doctrine Problem.  

 

The Petitioner acknowledges that Wis. Stat. § 252.03, by itself, is 

not a non-delegation problem, and instead argues that Dane County 

Ordinance § 46.40 and Madison Ordinance § 7.05(6) violate the non-

delegation doctrine by preemptively making enforceable any order that 

a local health officer deems reasonable and necessary to control the 

pandemic. Petitioner’s Brief, pg. 20.  

Petitioner challenge to the ordinances is a strawman argument 

because the legislature in Wis. Stat. § 252.03 already clearly delegated 

power to the local health officer.  The ordinances being challenged do 

not delegate authority; the City Council and County Board were never 

delegated authority from the legislature in the first instance. Rather, 

the local health officer was delegated authority. The ordinances at issue 

do nothing more than track the legislature’s statutory bestowal of power 

to the local health officer.   

For example, Madison City Ordinance 7.05 states:  

(6) It shall be unlawful for any individual to create or permit a 

health nuisance.52 

 
52https://library.municode.com/wi/madison/codes/code_of_ordinances?nodeId=COOR

MAWIVOICH1--10_CH7PUHE 
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The Petitioner asserts that Madison’s Ordinance § 7.05(6) 

violates the non-delegation doctrine by preemptively making 

enforceable any order that the local health officers deem “reasonable and 

necessary.” Petitioners Brief, pg. 20. However, nothing in the plain 

language of the ordinance makes a health officer’s orders enforceable, 

rather the ordinance simply states that “[i]t shall be unlawful for any 

individual to create or permit a health nuisance.”  

Dane County Ordinance § 46.40 states:  

(1) Duty of Director, Public Health Madison and Dane County. 

Pursuant to Wis. Stat. ss. 252.03(1) & (2) the Director of Public 

Health Madison and Dane County shall promptly take all 

measures necessary to prevent, suppress and control 

communicable diseases within Dane County including 

forbidding public gatherings when deemed necessary to 

control outbreaks with epidemics.53  

(2) Public Health Orders. It shall be a violation of this chapter to 

refuse to obey an Order of the Director of Public Health 

Madison and Dane County entered to prevent, suppress or 

control communicable disease pursuant to Wis. Stat. s. 

252.03.54 

 

Consistent with Wis. Stat. § 252.03, Dane County Ordinance § 

46.40(1) repeats what the Legislature has already declared – PHMDC’s 

Director “shall promptly take all measures necessary to prevent, 

suppress and control communicable diseases within Dane County, 

 
53 https://www.countyofdane.com/documents/pdf/ordinances/ch046--rev.-123120-.pdf 
54 Id.  
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including forbidding public gatherings when deemed necessary to 

control outbreaks or epidemics.”   

As for Dane County Ordinance § 46.40(2), the Dane County 

Board, in exercise of its police powers, adopted Ordinance § 46.40. Dane 

County Ordinance § 46.40 was not adopted by the County Board 

pursuant to legislative authority granted in Wis. Stat. § 252.03. That 

statute grants no authority to the County Board. Rather, it grants 

independent authority to a local health officer mandating that they 

“take all measures necessary” and “do what is reasonable and necessary” 

to suppress and control communicable disease. The County Board 

exercised its own independent police powers to adopt an ordinance 

prohibiting violation of an order entered by the local health officer to 

suppress a communicable disease.  The law is sufficiently robust to allow 

the Dane County Board to pass this Ordinance; that is, pursuant to its 

Ch. 59 home rule authority, the County Board “is vested with all powers 

of a local, legislative and administrative character.”  Wis. Stat. § 

59.03(2)(a).  

 There was no delegation of authority by way of Dane County’s 

Ordinance.  Municipalities may enact ordinances in the same field and 

on the same subject covered by state legislation where such ordinances 

do not conflict with, but rather complement, state law. Johnston v. City 

of Sheboygan, 30 Wis. 2d 179. 184, 140 N.W. 2d 247, 250 (1966). The 
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language of Dane County Ordinance § 46.40 does not interfere with § 

252.03’s grant of power to the local health officer.  In fact, the County 

Ordinance tracks much of the language and supports the Legislative 

mandate to the local health officer compelling said officer to act in a 

pandemic.55 

i. Non-Delegation Does Not Apply Here.  

 

This case does not involve “non-delegation” theory, a rare theory 

whose results invalidating laws is even more rare.  There is not one 

scintilla of fact (nor an ordinance, as discussed above) showing that 

Dane County or the City of Madison has surrendered, delegated or 

contracted away their legislative functions.  The Wisconsin 

Constitution, unlike other state constitutions, does not address 

delegation theory.  Non-delegation theory is a common law creation and 

 
55 Dane County Ordinance § 46.40 also complements Wis. Stat. § 252.25, which states:  

 

Any person who willfully violates or obstructs the execution of any state statute 

or rule, county, city or village ordinance or departmental order under this 

chapter and relating to the public health, for which no other penalty is 

prescribed, shall be imprisoned for not more than 30 days or fined not more 

than $500 or both. 

 

Wis. Stat. § 252.25 (emphasis added).  Pursuant to Wis. Stat. § 252.25, if a local 

government wants to impose a penalty for violation of such orders, the local 

government must have an ordinance authorizing the imposition of the penalty.  In Wis. 

Stat. § 252.25, the legislature provided an enforcement mechanism for local health 

orders for violation of a state statute or rule, state order, or county, city or village 

ordinance regarding public health (if, as here, a concomitant ordinance has been 

passed allowing for enforcement). Dane County Ordinance § 46.40 merely extends a 

civil forfeiture penalty – not jail time – for violation of a local health officer’s order 

regarding communicable disease.  Moreover, the plain language of Section 252.25 

envisions “any” state or local statute, rule or order, as well as envisioning local 

consequences when no other penalty is prescribed in Chapter 252.  In sum, there is 

nothing in the Dane County Ordinance that conflicts with Wis. Stat. § 252.25.   
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involves separation of powers principles between the State Legislature 

and other branches or subordinate state agencies. Article IV, sec. 1 of 

the Wisconsin Constitution provides, “The legislative power shall be 

vested in a senate and assembly.”  “Taken literally, this provision would 

bar any delegation of legislative power to administrative agencies. 

However, this court has long recognized that the delegation of the power 

to make rules and effectively administer a given policy is a necessary 

ingredient of an efficiently functioning government.”  Gilbert v. Medical 

Examining Board, 119 Wis. 2d 168, 184, 349 N.W.2d 68 (1984).   

“Under the nondelegation doctrine, one branch of government 

may delegate power to another branch, but it may not delegate too much, 

thereby fusing an overabundance of power in the recipient branch.”  

Panzer v. Doyle, 2004 WI 52, ¶ 52, 271 Wis. 2d 295, 680 N.W.2d 666. 

Thus, delegation of powers is primarily concerned with the extent to 

which the Legislature has abdicated its core functions, especially when 

it comes to state agency ruling making.  See also Koschkee v. Taylor, 

2019 WI 76, ¶¶ 17-20, 387 Wis. 2d 552, 929 N.W.2d 600 (“We have long 

recognized that ‘the delegation of the power to make rules and effectively 

administer a given policy is a necessary ingredient of an efficiently 

functioning government.’ ….. However, while the breadth of government 

legislation has resulted in some delegation of legislative power to 
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agencies, such agencies remain subordinate to the legislature with 

regard to their rulemaking authority.”). 

Here, the State Legislature created a specific mandate directed to 

the local public health officer, not to the City Council or the County 

Board, to “promptly take all measures necessary to prevent, suppress 

and control communicable diseases,” including to “do what is reasonable 

and necessary for the prevention and suppression of disease.” Wis. Stat. 

§ 252.03(1) & (2).  The Legislature “can make a law to become operative 

on the happening of a certain contingency or on the ascertainment of a 

fact upon which the law makes or intends to make its own action 

depend.” State ex rel. Zilisch v. Auer, 197 Wis. 284, 221 N.W. 860, 863 

(1928).  In 1928, the Wisconsin Supreme Court said “[t]his has been the 

settled law of Wisconsin for more than half a century.”  Id.  “A law 

otherwise unobjectionable is not invalid simply because power is given 

to some local officials or body of electors to determine the existence of a 

fact upon which it shall go into effect in the given locality, if the law 

itself is a complete law upon the statute books. This is not the delegation 

of power to make a law, but simply the delegation of power to determine 

or ascertain some fact upon which the action of the law which is complete 

in itself is to depend.”  Id. (emphasis added). 

The Legislature’s creation of a “necessary” and “reasonableness” 

type mandate in § 252.03 does not create “non-delegation” problems and 
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must be presumed constitutional.56  “As has been said many times, in 

many cases administrative officers or bodies must act, not only within 

the field of their statutory powers, but in a reasonable and orderly 

manner…. The rule of reasonableness inheres in every law, and the 

action of those charged with its enforcement must in the nature of things 

be subject to the test of reasonableness.”  State v. Whitman, 196 Wis. 

472, 220 N.W. 929, 943 (1928) (no delegation violation when Legislature 

mandated insurance commissioner to exercise reasonable discretion).  

“The standard of reasonableness prescribed by the rating law is 

sufficiently definite, and legislative power is not delegated to the 

commissioner of insurance by reason of there being no enumeration or 

definition of the factors which the commissioner may consider in finding 

the fact of whether a rate is reasonable or otherwise.”  Id. at 933.  When 

the Legislature declares a purpose in granting power, “[i]t would be 

practically impossible for the Legislature to prescribe definite standards 

to meet the varying situations which arise…”  Id. at 943. 

The power under § 252.03 lies with the local health officer, 

statutorily, and no one else. The Legislature made that clear in 1923, 

and again in 1982 when it amended § 252.03 (formerly Wis. Stat. § 

143.03) by 1981 c. 209, § 23, wherein the statute was amended to give 

 
56 “[A] strong presumption of constitutionality attaches to all legislative acts.”  

Milwaukee County v. District Council, 109 Wis.2d 14, 24, 325 N.W.2d 350 (Ct. App. 

1982). 
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local public health officers more autonomy to take action and report to 

the board, instead of getting prior approval from the board. Id.  

The power is not granted by the State to the local governing 

bodies, or from the local governing bodies to the health officer. The local 

governing body’s role, referenced three times under § 252.03, is merely 

to be the recipient of the health officer’s reports – nothing more. The 

local governing body has no role in delegating this authority that has 

been assigned to the local health officer by State law. 

There are many parallels to this issue in municipal government. 

It is very common for no delegation of authority to be made by local 

governing bodies to municipal officers, because the powers of the offices 

are statutory. The duties of the City Clerk, City Treasurer, Chief of 

Police, City Attorney and Comptroller are statutorily defined.  Wis. Stat. 

§§ 62.09(9) - (14).  The same is true of the County Administrator, Wis. 

Stat. § 59.18(2); County Clerk, Wis. Stat. § 59.23(2); County Treasurer, 

Wis. Stat. § 59.25(3); County Comptroller Wis. Stat. § 59.255(2); Sheriff, 

Wis. Stat. § 59.27; County Coroner, Wis. Stat. § 59.34(1); Assessor, Wis. 

Stat. § 70.10; and Weed Commissioner, Wis. Stat. § 66.0517(3), among 

others.  Even the Clerk of Circuit Court has specific statutory authority, 

pursuant to Wis. Stat. § 59.40. 

Statutory powers apply to many municipal offices, with no local 

delegation of power required. If the powers of such offices are addressed 
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locally, at all, they are commonly addressed merely by reference to State 

law.  For example, the City of Madison City Clerk is delegated the 

powers granted by State law: “The office of City Clerk is hereby 

established to perform the duties of Clerk as provided in Wis. Stat. § 

62.09(11).” (Section 3.05, City of Madison Municipal Ordinance).  

Were it otherwise, significant preemption questions would arise. 

Suppose a county delegated powers and duties to the Clerk of Circuit 

Court in a manner different than provided by Wis. Stat. § 59.40, such as 

to say the Clerk must receive permission of the local governing body 

before exercising the statutory powers of the office. Such a delegation 

would exceed the powers of the local governing body.  Crawford County 

v. WERC, 177 Wis.2d 66, 78, 501 N.W.2d 836 (Ct.App.1993) (county 

“authority does not extend to bargaining away the statutory power of 

the clerk of court”). The State gave those powers to the public offices, not 

to the local governing body, so there is nothing for the local governing 

body to delegate. The local governing body has an employment role in 

many cases, setting salaries and conducting performance evaluations, 

and terminating employment when appropriate.   But the powers of the 

office are statutory. 

Petitioner’s delegation argument is not just a red herring, but an 

overreach into limited availability of injunctive relief and a transparent 

invitation to judicially re-engineer or invalidate § 252.03.  The Petitioner 



 

38 

 

asserts, without any evidence that “there is significant uncertainty 

about how the non-delegation doctrine applies at the local level.” 

Petitioner’s Brief, pg. 11. But the counties are not bringing this action, 

and the Wisconsin Association of Counties (“WCA”) has not been joined 

as a party nor has the Attorney General been asked to join to address 

the statutory grant of power to the local health officer.  No matter, there 

is reason why the doctrine has received very little attention – because it 

has no application under the circumstances here.  Surely, WCA would 

not support Petitioner theory, which would jeopardize county operations 

beyond the local health officer.  And, when Chapter 252 so clearly 

creates two frontlines of defense against communicable disease by DHS 

and local health officers, it cannot be the case that Petitioner’s “non-

delegation” theory slices § 252.03 (or local enacting ordinances) thereby 

halving the State’s defense.  In the “great borderlands of power,” the 

“constitution does not…hermetically seal the branches from each other. 

The separation of powers doctrine ‘envisions a system of separate 

branches sharing many powers…. a system of `separateness but 

interdependence, autonomy but reciprocity…. Shared powers lie at the 

intersections of these exclusive core constitutional powers….”  Tetra 

Tech EC, Inc. v. DOR, 2018 WI 75, ¶46, 382 Wis. 2d 496, 914 N.W.2d 21 

(internal citations and quotes omitted).  Here, the exclusive power of the 

City Council and County Board have not been delegated to the local 
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health officer, nor does § 252.03 delegate the State Legislature’s 

exclusive powers to the local health officer.  In every instance, the City 

Council, County Board and State Legislature still set public policy, 

make the law, determine taxation, audit the other branches, judge the 

qualification of its members, and, for some of these legislative bodies, 

override the executive’s actions, impeach civil officers from another 

branch, establish tribunals or courts, and originate constitutional 

amendments.  None of that has been taken, let alone shared, by a local 

public officer who takes separate mandated action, reportable to her 

governing bodies and DHS, to prevent, suppress or control a pandemic. 

Petitioner’s appeal to non-delegation theory in the context here 

cannot be sustained by French, Duluth and Nehrbass.  French has never 

been examined for “non-delegation” theory by any authority relied upon 

by Petitioner.  It involved a county board delegating a farm purchase to 

a committee.  The passage cited by Petitioner requires full context:   

The action taken seems to conform to both the letter and 

spirit of the law in respect to the execution of corporate 

authority, unless there is something in the nature of the act 

to be performed which rendered it essential it should be 

executed by the entire board. There are, doubtless, powers 

vested in the county board which could not be delegated to 

any committee.  

 

French v. Dunn Cty., 58 Wis. 402, 17 N.W. 1, 2 (1883) (emphasis added). 

Here, the State Legislature, not the City Council or County Board, 

mandated the local health officer to act and her actions do not involve 
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legislative character, such as levying taxes or other aforementioned core 

powers.  Duluth S.S. & A.R. Co. v. Douglas Cty., 103 Wis. 75, 79 N.W. 

34, 34 (1899) similarly confines itself to a county delegating power to a 

committee, not a State Legislative mandate to a county officer.   State ex 

rel. Nehrbass v. Harper, 162 Wis. 589, 156 N.W. 941 (1916) involved a 

city code that required neighboring property owners, not the governing 

body, to grant consent for certain residential land uses (there, a 

proposed garage).  There, the city delegated the most classic legislative 

power or discretion (i.e., to evaluate a proposed land use’s impact on the 

public health, welfare or the like). “No attempt is made to place it upon 

the ground of public welfare, public health, or any other interest which 

the public might have in the matter; but the determination is left to the 

desire, whim, or caprice of the adjacent owners.”  Id. at 942.  These cases 

lack any statutory mandate to a local officer and lack any discernible 

basis from which to extrapolate Petitioner’ “non-delegation” theories are 

likely to succeed here. 

The inapplicability of the non-delegation theory here lends 

support to the viewpoint the doctrine is a myth and is being manipulated 

by the Petitioner to reverse the Legislature’s decision to control a 

pandemic outbreak by swift action by the local health officer.  As 

succinctly found by Keith E. Whittington & Jason Iuliano, The Myth of 

the Nondelegation Doctrine, 165 U. Pa. L. Rev. 379 (2017): “Drawing 
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from our own dataset of more than two thousand nondelegation cases, 

we show that there was never a time in which the courts used the 

nondelegation doctrine to limit legislative delegations of power.”  Id. 

Even federal level non-delegation theory does not aid Petitioner.  

Congress may “confer substantial discretion on executive agencies to 

implement and enforce the laws.”  Gundy v. United States, 139 S. Ct. 

2116, 2123 (2019) (quoted source omitted).  “So we have held, time and 

again, that a statutory delegation is constitutional as long as Congress 

‘lay[s] down by legislative act an intelligible principle to which the 

person or body authorized to [exercise the delegated authority] is 

directed to conform.’” Id.  “Given that standard, nondelegation inquiry 

always begins (and often almost ends) with statutory interpretation.” Id.  

“We have sustained authorizations for agencies to set ‘fair and equitable’ 

prices and ‘just and reasonable’ rates.”  Id. at 2129 (quoted source 

omitted).  “We more recently affirmed a delegation to an agency to issue 

whatever air quality standards are ‘requisite to protect the public 

health.’” Id. (citing Whitman v. Am. Trucking Ass'ns, 531 U.S. 457 

(2001)).  Whitman observed that in over a hundred years, the Supreme 

Court has “found the requisite ‘intelligible principle’ lacking in only two 

statutes, one of which provided literally no guidance for the exercise of 

discretion, and the other of which conferred authority to regulate the 
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entire economy on the basis of no more precise a standard than 

stimulating the economy by assuring ‘fair competition.’” Id. at 474. 

The Wisconsin Legislature has delegated broad police power to 

local health officers to control communicable diseases.  “A health officer 

who is expected to accomplish any results must necessarily possess large 

powers and be endowed with the right to take summary action, which at 

times must trench closely upon despotic rule. The public health cannot 

wait upon the slow processes of a legislative body, or the leisurely 

deliberation of a court.”  State ex rel. Nowotny v. City of Milwaukee, 140 

Wis. 38, 121 N.W. 658 (1909).  The broad power recognized in Nowotny 

is codified – local health officers “may do what is reasonable and 

necessary for the prevention and suppression of disease” and “shall 

promptly take all measures necessary to prevent, suppress and control 

communicable diseases.” Wis. Stat. § 252.03(1), (2). 

The legislative delegation of authority to local health officers to 

control communicable diseases is well-supported and makes sense, 

given the expertise within public health departments, see Wis. Stat. § 

251.06(a); their relationship with DHS, other local health officers, and 

the CDC; their proximity to local health care providers; and their need 

to act quickly, as recognized in Nowotny, 140 Wis. 38.  Nor is § 252.03 

“non-delegation” suspect because it operates – thankfully – in only 

infrequent, contingent circumstances, such as a 100-year pandemic.  See 
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State v. Wakeen, 263 Wis. 401, 407, 57 N.W.2d 364, 367 (1953) 

(“legislature may enact a statute, the operation of which is dependent 

on the happening of a contingency fixed therein”). 

ii. Even if Nondelegation Applies, Section 

252.03 has Procedural Safeguards.  

 

Finally, even if the court were to agree the non-delegation theory 

applies here, something Defendants strongly dispute, Plaintiffs use of it 

does not have a likelihood of success.  In using the doctrine, “[w]e 

normally review both the nature of delegated power and the presence of 

adequate procedural safeguards, giving less emphasis to the former 

when the latter is present.”  Panzer, 2004 WI 52, ¶ 55.  As to the former, 

“[w]e indicated that the legislature delegated power lawfully when it 

‘laid down the fundamentals of a law,’ such that the recipient of the 

delegated power was merely filling in the details.”  Id., ¶ 54.  As to the 

latter, “the nondelegation doctrine … is now primarily concerned with 

the presence of procedural safeguards that will adequately assure that 

discretionary power is not exercised unnecessarily or indiscriminately.”  

Id., ¶ 55.  In Panzer, the Court found procedural safeguards even if the 

statute “is not a model of legislative delegation, its purpose is 

ascertainable, and in most situations there are safeguards available to 

alter the policy choices made by the governor.”  Id., ¶ 72.  

All such standards are met.  For the benefit of public health, the 

Legislature mandates local health officers “shall promptly take all 
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measures necessary to prevent, suppress and control communicable 

diseases,” including to “do what is reasonable and necessary for the 

prevention and suppression of disease.” Wis. Stat. § 252.03(1) & (2).  

Further, the scope of power, safeguards and compatibility with 

constitutional structure resides within the statutory text.  Under Wis. 

Stat. 252.03(1) & (2), local health officers shall only do what is (1) 

reasonable, (2) necessary, (3) related to the presence of communicable 

disease in her territory, (4) subject to reporting obligations to DHS and 

her governing body; and (5) within temporal limitations, that is, 

promptly to “prevent” and “suppress” the communicable disease and its 

terminus when the communicable disease is under “control.” 

The concerns in Wisconsin Legislature v. Palm, 391 Wis. 2d 497, 

942 N.W. 2d 900, 2020 WI 42, about improper delegation of power and 

compatibility within the constitutional structure are creative arguments 

to obfuscate and confuse whether the Face Covering Emergency Order’s 

provisions do what is “reasonable and necessary” for the prevention and 

suppression of disease. First, the local health officer is not acting on a 

matter of statewide by issuing an order to everyone in Wisconsin to stay 

at home, forbid travel and close business, subject to criminal penalties, 

all “far beyond what is authorized in [DHS’s power under] § 252.02(4)” 

and in contravention of rulemaking under the State administrative 

procedure act (Wis. Stat. Ch. 227 for state agencies whose rules/orders 
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affect every citizen).  Palm, 391 Wis. 2d at 508, 529, 2020 WI ¶¶ 7, 49. 

She is instead doing what is “reasonable and necessary” to prevent the 

spread of COVID-19. The Face Covering Emergency Order does not 

contain any of those terms, nor any criminal penalties.  Second, Chapter 

68 of the Wisconsin Statutes includes express provisions for the review 

of a decision by a municipal officer, municipal employee, or agent acting 

on behalf of a municipality. See Wis. Stat. § 68.01. Third, as noted, § 

252.03 has built-in safeguards which § 252.02 does not share.    

B. Petitioner Has Failed to Show Irreparable Harm; that He 

Lacks an Adequate Remedy; and that the Balance of 

Harm Disfavors Granting the Injunction.  

 

The Petitioner has failed to meet the requirements for the 

issuance of a temporary injunction. First and foremost, the Petitioner 

has failed to show irreparable harm. Irreparable harm is that which is 

not adequately compensable in damages. Pure Milk Prods. Co-op v. 

National Farmers Org., 90 Wis. 2d 781, 800, 280 N.W. 2d 691 (1979). 

Examples of irreparable harm, none of which are involved here, include 

injury to reputation or goodwill, see Herb Reed Enterprises, LLC v. 

Florida Entertainment Management, Inc., 736 F. 3d 1239, 1250 (9th Cir. 

2013), and deprivation of constitutional rights, see Elrod v. Burns, 427 

U.S. 347, 373 (1976). See also Am. Hosp. Supply v. Hosp. Products Ltd., 

780 F.2d 589, 594 (7th Cir. 1985) (“The premise of the preliminary 
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injunction is that the remedy available at the end of trial will not make 

the plaintiff whole….”).  

Here, the Petitioner has failed to show irreparable harm. He 

merely argues that he is a taxpayer and alleges that the government 

improperly spent government funds, but he alleges no actual harm of 

any kind and even fails to bring to this Court’s attention that he was a 

litigant in the James case and did not challenge the face covering 

requirement in that health order.  His current allegations should not be 

sufficient to rise to the level of irreparable harm when weighed against 

the Respondents, and the community at large, who will suffer great 

irreparable harm should an injunction be issued. Enjoining the Order 

would risk infections against the most vulnerable members of society – 

children, not to mention others in the community. As discussed above, 

the Delta variant is extremely contagious and prevalent in Wisconsin, 

and especially in Dane County, accounting for over 80% of the current 

cases.  

The Petitioner has also failed to show that he lacks an adequate 

remedy at law. Here, nothing in the City of Madison or Dane County 

Ordinances, the Wisconsin Statutes, or the IGA between the City of 

Madison and the County of Dane prohibits the Petitioner from lobbying 

to his local representatives for a change.  Beyond pure speculation, he 

offers no particularized facts pled with any plausibility that he does not 
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have redress through his elected officials or directly from PHMDC and 

BOHMDC. 

The Petitioner’s legal claims and arguments also show his remedy 

lies with the Legislature, not the City of Madison nor Dane County nor 

this court.  A Minnesota court, facing a similar challenge to a COVID-

19 health order, denied injunctive relief on this factor, as well as lack of 

success and lack of irreparable harm.  In Let Them Plan MN v. Waltz, 

2021 WL 423923, *1, No. 21-cv-79 (D. Minn., Feb 8, 2021), the Minnesota 

court stated, “the appropriate audience for [Plaintiffs] argument and 

objections are Minnesota’s political branches, not a federal court.” The 

court noted that these types of decisions are policy decisions and that we 

must “give the political branches great latitude to resolve difficult 

questions concerning social and economic policy.” Id.  

Here, the balance of harms disfavors granting the temporary 

injunction. PHMDC has an undeniable interest in maintaining 

reasonable and necessary protections for hundreds of thousands of 

people. If this Court were to grant an injunction, enjoining PHMDC from 

issuing its mask mandate, it would be leaving thousands of individuals 

at risk. Not all individuals are able to currently receive a vaccine. All 

children twelve and under have not yet been approved by the FDA to 

receive the vaccine. Additionally, there are individuals for whom 

vaccination is less effective, such as people who are 



immunocompromised, that will be severely at risk should the mask

mandate be lifted. Thus, here the balance of harms greatly disfavors

granting the temporary injunction.

“[C]ornpeting interests must be reconciled and the plaintiff must

satisfy the . . court that on balance equity favors issuing the

injunction.” Pure Milk Prod. Co-op v. Nat’i Farmers Org., 90 Wis. 2d 781,

800 (1979). Here, the Petitioner has failed to show, in any way, that the

balance of harms favors granting the injunction. Rather, the Petitioner

has stated that he “seeks to enforce the law and bring an end to unlawful

government mandates.” Petitioners Brief, pg. 26. That is not enough, the

balance cleai.ly tips in favor of the Respondents, and accordingly the

temporary injunction must be denied.

CONCLUSION

This Court should uphold PHMDC’s mask mandate and dismiss

this action. The Petitioner’s right does not supersede the rest of his

community.

Dated this 24th day of August, 2021.

Respectfully
sà

REMZYD.BI AR
State Bar No: 1038340

SADIE R. ZURFLUH
State Bar No. 1115432

48



 

49 

 

 

MUNICIPAL LAW AND LITIGATION GROUP 

730 N. Grand Avenue 

Waukesha, WI 53186 

O: (262) 548-1340 

F:  (262) 548-9211 

E: rbitar@ammr.net 

szurfluh@ammr.net 

 

Attorneys for the Respondents 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


	Stempski - Brief Final
	Zurfluh signature page



