
 

 TO:  State Representative John Nygren 

FROM:  Mike Duchek, senior legislative attorney 

DATE:  June 16, 2020 

SUBJECT: Questions related to the unemployment insurance program  

 

You asked whether the state could establish a temporary program using funds made available 

under the federal CARES Act’s Coronavirus Relief Fund (“the fund”) to alleviate the backlog in 

unemployment insurance (UI) claims that is currently taking place. Specifically, you asked 

whether the state could do either of the following: 

1.  Offer cash grant payments to individuals currently waiting for their UI claims to be 

adjudicated. 

2.  Offer interest-free, forgivable loans to individuals waiting for their UI claims to be 

adjudicated. Under this approach, you indicated, an individual could apply for a loan and receive 

a payment if eligible based on criteria developed by the state. The individual would be required 

to repay the loan by a date certain prior to December 30, 2020, and the repayment would be 

deposited into the state’s UI trust fund with the intent of offsetting UI costs shifted onto 

employer taxes. A loan would be forgiven if the individual ultimately failed to qualify for UI 

benefits or federal pandemic unemployment assistance (PUA) benefits offered under the federal 

CARES Act.1 The loan would not, however, be deducted from benefits if benefits were 

subsequently awarded. 

The federal CARES Act established the fund, which provides grants to state, tribal, and local 

government units to cover costs that 1) “are necessary expenditures incurred due to the public 

health emergency with respect to the Coronavirus Disease 2019 (COVID–19)”; 2) “were not 

accounted for in the budget most recently approved . . . for the State or government”; and 3) 

“were incurred during the period that begins on March 1, 2020, and ends on December 30, 

2020.”2 

                                                 
1 Section 2102 of the Coronavirus Aid, Relief, and Economic Security Act (“CARES Act”), Pub. L. 116-136. 
2 Section 601 (d) of the Social Security Act, as added by section 5001 of the CARES Act. 
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The fund is administered by the United States Department of the Treasury, which has, on 

multiple occasions, issued guidance on the use of fund moneys.3 As a general matter, each 

expenditure must be “reasonably necessary for its intended use in the reasonable judgment of the 

government officials responsible for spending Fund payments.” The guidance further indicates 

that fund moneys may be used for “expenditures incurred to respond to second-order effects of 

the emergency, such as by providing economic support to those suffering from employment or 

business interruptions due to COVID-19-related business closures.”4 

However, the guidance also enumerates a number of categories of ineligible expenditures, 

including 1) “[p]ayroll or benefits expenses for employees whose work duties are not 

substantially dedicated to mitigating or responding to the COVID-19 public health emergency”; 

and 2) “[e]xpenses that have been or will be reimbursed under any federal program, such as the 

reimbursement by the federal government pursuant to the CARES Act of contributions by States 

to State unemployment funds.”5 Thus, to the extent that the program you propose were to be 

structured as a payroll support program or as a direct substitute for unemployment benefits, it 

could risk being considered an ineligible use of fund moneys.  

However, the guidance expressly indicates that fund moneys may be used “to provide emergency 

financial assistance to individuals and families directly impacted by a loss of income due to the 

COVID-19 public health emergency”—for example, by supporting overdue rent or mortgage 

payments, unforeseen funeral costs, and other emergency individual needs.6 Many individuals 

with pending UI or PUA claims may be experiencing needs of this nature due to a loss of 

income. 

Based on the language of the CARES Act and the Treasury Department’s guidance, I would 

conclude that the state could likely use fund moneys to establish a grant or loan program to assist 

individuals with emergency financial needs that have occurred as a result of the COVID-19 

public health emergency, including individuals who are awaiting adjudication of an UI or PUA 

claim. State law provides the governor the authority to accept federal funds and to designate a 

state board, commission, or department to administer the funds, subject to federal law.7  The 

governor could therefore likely act to establish such a program. However, I would reiterate that 

the CARES Act designates the Treasury Department as the ultimate authority over what are 

eligible expenditures of fund moneys; whether the program would qualify as a valid use of fund 

moneys may depend on the details of how the program were structured. I would also note a 

number of caveats: 

1.  State and federal law limits what deductions may be made from UI benefit payments.8 In a 

program letter addressing this issue, the United States Department of Labor, which oversees the 

                                                 
3 See Coronavirus Relief Fund Guidance for State, Territorial, Local, and Tribal Governments, April 22, 2020 

(Guidance A), and Coronavirus Relief Fund Frequently Asked Questions, Updated as of May 28, 2020 (Guidance 

B). 
4 Guidance A, page 1. 
5 Guidance A, pages 3-4. 
6 Guidance B, page 5. 
7 Wis. Stat. § 16.54. 
8 See Wis. Stat. §§ 108.05 and 108.13 and 42 USC § 503 (a) (5) and (e). 

https://home.treasury.gov/system/files/136/Coronavirus-Relief-Fund-Guidance-for-State-Territorial-Local-and-Tribal-Governments.pdf
https://home.treasury.gov/system/files/136/Coronavirus-Relief-Fund-Frequently-Asked-Questions.pdf
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approval of state UI programs through its Employment and Training Administration (ETA), 

wrote: 

Since the inception of the unemployment insurance program, DOL and its 

predecessor agencies have interpreted [federal law] as requiring that all 

unemployment compensation must be paid directly, as a matter of right, to the 

individual whose unemployment is being compensated, except for some narrowly 

limited statutory exceptions. Therefore, unemployment compensation may not be 

levied, attached, or otherwise encumbered to satisfy any public or private debt.9 

It is difficult to say, without knowing the full details of the proposed program, but I believe, 

based on the provisions of state and federal law just described, that loan or grant payments made 

under the program would not be considered deductible from UI or PUA payments. 

2.  The Treasury Department guidance expressly indicates that fund moneys may be used by 

recipients to provide loans. However, the guidance specifies that loan amounts repaid by the 

borrower before December 30, 2020, must be either returned to the federal government or used 

for another eligible expenditure; and it further specifies that any loan amount repaid by the 

borrower after December 30, 2020, must be returned to the federal government.10 

3.  Although fund moneys may be used to provide emergency financial assistance to individuals 

and families, it is not clear that a person’s having a pending UI or PUA claim could be used as 

the sole criteria for providing such assistance. Unlike other state and federal programs that 

provide support to individuals, UI is not means tested, and any qualifying worker is entitled to 

benefits regardless of the worker’s need while eligible.11 I would also note that not all claimants 

may be claiming benefits for reasons related to the COVID-19 emergency. A person’s having a 

pending claim, on its own, may be viewed as a criteria insufficiently related to the emergency to 

warrant using fund moneys to provide the person a loan or grant as you describe. On the other 

hand, the Treasury Department could conclude that the overall backlog of claims is a 

consequence of the emergency and that a loan or grant program for persons awaiting UI or PUA 

claim adjudications is therefore an appropriate use of funds. 

Finally, as to whether fund moneys may be used to support a state’s unemployment insurance 

fund, the guidance expressly indicates that these moneys may indeed be used for this purpose, 

“[t]o the extent that the costs . . . are incurred due to the COVID-19 public health emergency,” 

subject to the limitation that the fund moneys may not be used for expenses already reimbursed 

by the federal government.12 

                                                 
9 UIPL 45-89, issued Aug. 11, 1989. 
10 Guidance B, page 8. 
11 See U.S. Department of Labor—Employment and Training Administration, Unemployment Insurance Directors’ 

Guide, (Washington, D.C.: U.S. Department of Labor—Employment and Training Administration, March 2020) 2-

3. 
12 Guidance B, page 2. For more on UI costs that are being reimbursed by the federal government under the CARES 

Act, see Congressional Research Service, “Unemployment Insurance Provisions in the CARES Act,” In Focus 

IF11475 version 3 updated  (Washington, D.C.: Congressional Research Service, April 9, 2020). 

https://oui.doleta.gov/unemploy/docs/ui_directors_Mar2020.pdf
https://oui.doleta.gov/unemploy/docs/ui_directors_Mar2020.pdf
https://crsreports.congress.gov/product/pdf/IF/IF11475
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In conclusion, a loan or grant program like what you propose appears likely to be a permissible 

use of fund moneys, but it would likely depend on the full details of how the program would be 

structured and whether the Treasury Department, taking those details into consideration, would 

consider it to be permissible. 

I hope this information is helpful. If I can provide more specific information on anything, please 

let me know. 


