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June 21, 2021 

To: Members of the Wisconsin State Assembly 

Re: Opposition to AB 73, 74, 75 

The Plant Based Foods Association (“PBFA”) must register our opposition to AB 73, 74, 75. As 
presently drafted, each bill presents a misguided attack on innovation and all food producers’ 
free speech rights to use words and phrases that consumers understand.  
         
PBFA was founded in 2016 to represent a rapidly growing industry comprised of companies 
producing plant-based meat, egg, and dairy. The association has quickly grown to include more 
than 200 members, ranging from small start-up food companies to established national brands to 
ingredient suppliers and restaurants. Many PBFA members make and sell plant-based dairy, 
including plant-based milks, cheeses, yogurts, and ice cream. 
 
AB 73, 74, 75 are unnecessary, unconstitutional, and misguided. Each bill presents an attempt to 
impose new restrictions on how plant-based companies communicate with their customers, 
infringing on their First Amendment rights to label their foods with clear, non-misleading terms.  
 
Companies selling plant-based foods use easy-to-understand, clear, and descriptive language on 
their labels, including words such as “yogurt,” “milk,” and “sausage” with well-understood 
qualifiers. Plant-based milk and dairy use qualifiers such as “non-dairy” and “dairy-free,” while 
plant-based meats use language including “meatless” and “meat-free.” All segments of the plant-
based market can utilize the term “plant-based” to make their labels clear to consumers.   
 
We present the following as justification for our opposition, and ask for your opposition, to AB 
73, 74, 75. 
 
First Amendment Issues 

Our members are in full compliance with current FDA requirements. Attempts to impose new 
restrictions such as these run afoul of First Amendment protections allowing companies to label 
their foods with clear, non-misleading terms. Because the First Amendment prevents the 
government from restricting the free flow information to consumers except in extremely narrow 
circumstances, laws such as proposed in AB 73, 74, 75 are unlikely to withstand constitutional 
scrutiny. 

For example, an Ohio law that precluded use of word “butter” in labeling or advertising any 
product that was made in imitation of or substitute for butter, without regard to whether such use 
was misleading, was ruled unconstitutional. Lever Bros. Co. v. Maurer, 712 F. Supp. 645 (S.D. 
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Ohio 1989). Likewise, a Washington law prohibiting use of dairy terms in advertising margarine 
was deemed per se violative of the First Amendment.  

Anderson, Clayton & Co. v. Washington State Dep't of Agric., 402 F. Supp. 1253 (W.D. Wash. 
1975). In recent years, the Supreme Court has affirmed and re-affirmed that these types of 
restrictions are unconstitutional. 

As such, each recent instance of such speech-restrictive legislation has been subject to legal 
challenge by a coalition of plaintiffs including some combination of PBFA, PBFA company 
members, the American Civil Liberties Union, the Institute for Justice, and the Good Food 
Institute.     

Examples:  

• Missouri:  In 2018, Missouri enacted a law restricting the use of the word “meat,” 
which was subsequently challenged as unconstitutional. In the interim, the Missouri 
Department of Agriculture released guidance stating that it would not refer for 
prosecution products where labels contained qualifiers, like “plant-based” or “veggie”.  
And, in response to plaintiffs’ motion for preliminary injunction to stay the enforcement 
of the law, the State argued that the statute only prohibited use of the word “meat” on 
plant-based products where it lacked an appropriate qualifier. Because of the 
subsequently limited nature of the statute (“only prohibiting companies from misleading 
consumers”), the Court denied plaintiffs’ motion for preliminary injunction. The 
plaintiffs, however, have appealed that ruling, and the litigation continues on, creating a 
drain on government resources.  

 
• Mississippi: In 2019, Mississippi enacted a law precluding plant-based food 
companies from use of the word “meat.” PBFA and member Upton’s Naturals with pro 
bono counsel from the Institute for Justice, a libertarian public interest law organization 
that seeks to protect First Amendment rights, filed a challenge to the law on the date it 
became effective.  After several months of litigation and negotiation, the parties were 
able to settle the case because the State agreed to revise its proposed regulations to allow 
companies to use qualifiers such as “plant-based” or “vegetarian”.  Again, this litigation 
created press for plaintiffs and negative attention for Mississippi. 

 
• Arkansas, Oklahoma, Louisiana:  In 2019 and 2020, these states each enacted 
various laws restricting the use of conventional terms by many alternative types of foods. 
In each state, a challenge was filed. In Arkansas, a federal trial court declared that the law 
was likely unconstitutional while granting a temporary halt in enforcement. Litigation is 
ongoing in Louisiana and Oklahoma. In each case, litigation is a costly, unnecessary step 
the risk of which may be mitigated.   
 

To avoid consumer confusion and to avoid unnecessary legal challenges, we urge you to oppose 
AB 73, 74, 75 or at minimum adopt amendments that conform with First Amendment 
protections.     

For more information, please reach out to nicole@plantbasedfoods.org.  

https://agriculture.mo.gov/animals/pdf/missouri-meat-advertising-guidance.pdf
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