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June 10, 2021 
 
TO: Wisconsin Legislators 
 
FR: Associated Builders and Contractors of Wisconsin  
 Mechanical Contractors Association of Wisconsin 
 National Electrical Contractors Association – Wisconsin  
 Plumbing Heating Cooling Contractors Association – Wisconsin 

Plumbing and Mechanical Contractors Association Milwaukee & Southeastern Wisconsin 
Sheet Metal and Air Conditioning Contractors’ Association of Milwaukee  
Wisconsin Geothermal Association 
Wisconsin Onsite Water Recycling Association  
Wisconsin Roofing Contractors Association  
Wisconsin Water Well Association   

 
Wanted to give you a heads-up about a proposal that is going to be introduced either as a 
stand-alone bill or budget amendment based on Illinois law that proports to be a minor, 
technical cleanup of Wisconsin lien law.  The above organizations oppose the idea as a stand-
alone change because it does not deal with a larger issue – construction contract risk transfer.   
 
Background:  Risk transfer is where someone assumes responsibility for their own acts AND the 
acts of others as well through indemnification clauses (“we agree to compensate them for 
losses related to their negligence”), hold harmless agreements (“we agree that they cannot be 
blamed for their negligence”), duty to defend clauses (“we agree to pay attorney fees related to 
their negligence”), additional insurance requirements (“we agree to pay for their insurance to 
cover the cost of their negligence”), and waivers of subrogation (“we agree that our insurance 
company cannot recover its losses from the insurance company that represents them”).   
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Like many other things that roll downhill, risk transfer in most construction contracts is heavily 
tipped against those further down the contract chain.  A lien is one of the few protections for 
those at the bottom.  The proposed lien law changes would partially erode liens that encourage 
the owner or general contractor to settle any dispute with a sub/specialty subcontractor.  As a 
result, sub/specialty contractors would either spend money to sue to validate their lien rights or 
walk away from what they believe are valuable claims because of the cost of litigation or 
penalties for failure to respond.   
 
This is not to say that Wisconsin’s lien law is perfect and should serve as model NCSL legislation.  
Wisconsin lien law can be convoluted, confusing, and time consuming.  We are open to a more 
holistic approach that addresses lien law in addition to changes that could restore a semblance 
of balance in construction contracts between owners and prime contractors, prime contractors 
and their specialty contractors, and specialty contractors and their sub-contractors.   For 
example, Wisconsin could join the 20 other states like Michigan that prohibit broad indemnity.   
 
This one proposed lien law change by itself only makes things worse.   Again, while the proposal 
may portend to be a simplification or streamlining, it would be better to characterize it for what 
it really is – a fundamental shift in the balance of power in the construction contract 
relationship that is already unfair to those farther down the food chain.  The result will be to 
add greater risk to an already risky business.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Associated Builders and Contractors of Wisconsin.  John Schulze, director of Legal and 
Government Affairs, 5330 Wall Street, Madison, WI  53718.  jschulze@abcwi.org   
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