
 

 TO:  Waylon Hurlburt, Office of Representative John Nygren 

FROM:  Mike Duchek, senior legislative attorney 

DATE:  May 20, 2020 

SUBJECT: Questions related to the unemployment insurance program  

 

You asked a number of questions related to the unemployment insurance program. Here are my 

responses: 

1. First, you asked about the effect of the Wisconsin Supreme Court’s ruling in Palm v. 

Legislature,1 voiding the Safer at Home order issued by the Department of Health Services on a 

UI claimant’s failure to accept suitable work.2 

Wis. Stat. § 108.04 (8) (a) and (c) addresses a UI claimant’s failure, without good cause, to either 

accept suitable work when offered or return to work with a former employer that recalls the 

claimant. If either of these provisions applies, then the claimant is ineligible to receive benefits 

until the claimant satisfies specified requalification criteria. Wis. Stat. § 108.04 (8) (d) and (dm) 

defines what constitutes “suitable work” for purposes of these provisions, while Wis. Stat. §  

108.04 (8) (em) specifies what constitutes “good cause” for purposes of such a failure. 

The Department of Workforce Development promulgated an emergency rule that went into 

effect on May 9, 2020, and contained a number of provisions regarding work search actions, 

availability for work, and work available for people filing claims with the unemployment 

insurance program during the COVID-19 pandemic.3 The emergency rule supplanted a prior 

emergency order.4  The emergency rule affects a number of aspects of the UI claims and weekly 

certification process but did not affect the application of Wis. Stat. § 108.04 (8). 

You asked whether, for purposes of these provisions, the supreme court’s ruling would have had 

the same potential adjudication effect with respect to businesses reopening as would have the 

                                                 
1 Wisconsin Legislature v. Palm, 2020 WI 42. 
2 Emergency Order #28, Safer at Home Order, issued April 16, 2020, by  Andrea Palm, secretary-designee of health 

services. 
3 EmR 2006. 
4 Emergency Order #7, issued March 18, 2020, by  Governor Tony Evers. 
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“turn the dial”5 orders which would have allowed a more phased business reopening.  To my 

knowledge, the answer is yes, in the sense that both the supreme court’s ruling and the effect of a 

business being allowed to reopen under Emergency Order #34 could have resulted in an 

employer reopening and recalling employees. The court’s order was therefore not unique in this 

respect, but may have had a more immediate and widespread effect on businesses reopening than 

the more gradual “re-opening” process contemplated by the “Badger Bounce Back” order.6 

2. Second, you asked whether the supreme court’s ruling directly affected DWD. My opinion 

would be that it did not. DWD’s emergency rule became effective prior to the date that the ruling 

was issued, and the supreme court’s ruling therefore had no effect on the previously issued 

Emergency Order #7. I do not believe it had any other direct effect on DWD, other than in the 

general sense that it reinforced the application of the requirements under Wis. Stat. ch. 227 to all 

agencies, as defined in Wis. Stat. ch. 227, including DWD. 

3. Third, you asked about exemptions from returning to work and quit exceptions, and whether 

DWD could promulgate rules to avoid the need for adjudications on these issues. 

Wis. Stat. § 108.04 (8) (em) provides that a claimant has good cause for refusing to accept 

suitable work or failure to accept a recall if DWD determines that the failure related to the 

claimant’s personal safety, or the claimant’s sincerely held religious beliefs, or an unreasonable 

commuting distance, or if the claimant had another compelling reason that would have made 

accepting the offer unreasonable. Somewhat relatedly, Wis. Stat. § 108.04 (7) (a) generally 

provides that if a claimant terminates work (quits) with an employer, the claimant is ineligible to 

receive benefits until the claimant satisfies requalification criteria. However, there are a number 

of exceptions to this provision, including for claimants who quit due to good cause attributable to 

the employer7 or because of the verified illness or disability of the claimant or the claimant’s 

immediate family member.8  Other provisions may also relevant to the current COVID-19 

pandemic, but more tangentially. 

Wis. Stat. § 108.14 (2) allows DWD to promulgate rules it finds necessary or suitable to carry 

out the UI law, and Wis. Stat. § 227.10 allows agencies to promulgate rules interpreting the 

provisions of any statute enforced or administered by the agency. DWD could therefore 

promulgate rules further “interpreting” these provisions, as long as the interpretation is within the 

bounds of the statute and subject to limitations contained in Wis. Stat. ch. 227 and any 

limitations under federal law.9 However, I believe that any such rules would still leave the need 

to adjudicate facts to determine whether a claimant’s situation comports with the exception, 

whether the exception be detailed in statute or rule.  

                                                 
5 Emergency Order #34, Interim Order to Turn the Dial, issued April 27, 2020, by  Andrea Palm, secretary-designee 

of health services. 
6 Emergency Order #31, Badger Bounce Back, issued April 20, 2020, by  Andrea Palm, secretary-designee of health 

services. 
7 Wis. Stat. § 108.04 (7) (b). 
8 Wis. Stat. § 108.04 (7) (c) and (cg). 
9 Wis. Stat. § 227.10 (2). 
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To give a counterexample, Wis. Stat. § 108.04 (2) (a) 3. generally requires claimants to conduct 

four work search actions per week. DWD has, however, waived this requirement by rule 

pursuant to the specific authority under Wis. Stat. § 108.04 (2) (bd) to enact work search 

waivers,10 something that was specifically authorized under the Families First Coronavirus 

Response Act.11 This rule has helped claimants by providing a blanket exemption from the work 

search requirement for the time being. In contrast, DWD has no rulemaking authority to waive 

provisions under Wis. Stat. § 108.04 (7) and (8); and Wis. Stat. § 108.04 (8), as described above, 

contains specific, statutory definitions for key terms. Furthermore, the U.S. Department of Labor 

has, in a recent program letter to states, cited 42 USC § 503 (a) (1) for the proposition that states 

must pay UI benefits only when due, and must therefore continue to make eligibility 

determinations, both to ensure that only eligible claimants receive benefits and to detect, avoid, 

and prevent fraudulent payments.12 The Department of Labor also determined that the 

requirement that claimants be able to work and available for work13 was not affected, even 

temporarily, by the Families First Coronavirus Response Act, which offered states flexibility on 

other aspects of federal UI requirements, such as the work search requirement. States must, 

therefore, “continue to require weekly certifications by claimants” that they are able to work and 

available for work. 

If I can provide more specific information on anything, please let me know. 

                                                 
10 See Section 1 of EmR 2006. 
11 Pub. L. 116-127. 
12 UIPL 23-20, issued May 11, 2020. 
13 42 USC 503 (a) (12). 


