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On April 15, 2020, Justice Kelly issued an order “giv[ing] the parties [to this matter] an opportunity 

to state their position on whether I should recuse myself from considering the pending petition for 

review and, potentially, the merits of these consolidated appeals.”  Specifically, although Justice 

Kelly previously recused himself from these proceedings due to his candidacy in the 2020 spring 

election, that election has now resolved such that, in Justice Kelly’s view, “it appears the reason 

for . . . recusal from considering any aspect of this matter no longer obtains.”  This letter responds 

to Justice Kelly’s invitation to comment on the propriety of his participation in this case. 

 

The Petitioners’ views on this matter are guided by four bedrock legal principles governing recusal.   

 

The first is that judges are presumed to be impartial.  See, e.g., State v. Pinno, 2014 WI 74, ¶¶10, 

92, 356 Wis. 2d 106, 850 N.W.2d 207.  Indeed, consistent with this presumption, justices of this 

Court are required to swear an oath that they “will administer justice without respect to persons” 

and “impartially discharge the duties of [their] office.”  Wis. Stat. § 757.02(1).   

 

Second, justices of the Wisconsin Supreme Court possess a special duty to sit on a case when able, 

because unlike a circuit court, “disqualification of one justice could result in an evenly divided 

supreme court, thereby leaving the State of Wisconsin with no higher court to resolve the legal 

issue the case presents.”  State v. Henley, 2010 WI 12, ¶35, 322 Wis. 2d 1, 778 N.W.2d 853 

(memorandum opinion of Roggensack, J.) (citing Laird v. Tatum, 409 U.S. 824 (1972) 

(memorandum opinion of Rehnquist, J.)); cf. also Chief Justice John Roberts, 2011 Year-End 

Report on the Federal Judiciary, available at https://www.supremecourt.gov/publicinfo/year-

end/2011year-endreport.pdf (“Although a Justice’s process for considering recusal is similar to 

that of the lower court judges, the Justice must consider an important factor that is not present in 

the lower courts.  Lower court judges can freely substitute for one another. . . . But . . . if a Justice 

withdraws from a case, the Court must sit without its full membership. A Justice accordingly 

cannot withdraw from a case as a matter of convenience or simply to avoid controversy.  Rather, 

each Justice has an obligation to the Court to be sure of the need to recuse before deciding to 

withdraw from a case.”) 
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These first two considerations establish that the question at hand is not whether Justice Kelly 

should participate in this case but instead whether there is sufficient reason to displace both the 

presumption that he is able to participate and his obligation to do so.  

 

The third relevant principle is that in Wisconsin that question is primarily for the individual 

justice—in this case, Justice Kelly—to decide.  See id. at ¶93 (recusal statute “is clearly drafted so 

as to place the determination of partiality solely upon the judge” (quoting State v. Harrell, 199 

Wis. 2d 654, 664, 546 N.W.2d 115 (1996)). 

 

Finally, although in some instances the Due Process Clause requires recusal, “most matters relating 

to judicial disqualification [do] not rise to a constitutional level.”  Caperton v. A.T. Massey Coal 

Co., 556 U.S. 868, 876 (2009) (alteration in original) (quoting FTC v. Cement Institute, 333 U.S. 

683, 702 (1948)).  In this case the Petitioners agree with Justice Kelly’s indicated view that a basis 

for recusal is not readily apparent now that the spring election is complete, much less a 

constitutional basis. 

 

For all of these reasons, the Petitioners take no position on Justice Kelly’s participation in either 

the pending petition for review or, should the case be accepted by the Court, its merits, 

understanding that these questions are committed to his sound discretion.   
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