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INTRODUCTION 

Petitioner filed this petition for original action to obtain this Court’s 

review of an extraordinarily important—and time-sensitive—matter: 

Respondents’ violation of this State’s election laws. On April 9, the Court 

asked the parties to brief the following question: “What is the effect, if any, 

of  Wis. Stat. § 5.06 on the petition for leave to commence an original 

action?” Based on Respondents’ supplemental briefs, it appears that the 

parties agree on the following answer: no meaningful effect at all. The 

Wisconsin Election Commission (“WEC”) affirmatively concedes that 

Petitioner’s claims against the Commission “do not fall under Wis. Stat. 

§ 5.06,” WEC Mem. 7, and Municipal Respondents (Madison, Milwaukee, 

and their respective election officials) do not argue otherwise. Accordingly, 

all agree that Section 5.06 poses no barrier whatsoever to Petitioner’s claims 

challenging WEC’s election policies—claims that constitute the core of his 

Petition, and that could and should proceed even if the claims against 

Municipal respondents were dismissed. See Pet. ¶ 13 n.1.  

Section 5.06 also poses no barrier to Petitioner’s claims against the 

Municipal Respondents. Section 5.06 only applies where an “elector of a 

jurisdiction or district served by an election official believes that a decision 
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or action of the official … is contrary to law.” Wis. Stat. § 5.06(1). And 

Petitioner is not an “elector of a jurisdiction or district served by” Municipal 

Respondents. Section 5.06 says nothing at all about an elector who claims 

that his vote has been diluted by the conduct of election officials from a 

different jurisdiction, leaving such a claim to be assessed based on other, 

background principles of law. As explained in the Petition, those background 

principles call for this Court to exercise original jurisdiction here. 

Unable to argue that the statutory provision identified by this Court 

poses any obstacle to review of Petitioner’s claims, WEC instead turns to 

arguing that an unrelated provision, Section 227.40, forecloses original 

jurisdiction (an argument not raised in its initial Response). Not so. This 

Court’s jurisdiction to hear original actions is granted by the Constitution, 

WIS. CONST. art. VII, § 3, and it is a long-settled corollary to the bedrock 

principle of judicial review that “there can be no legislative extension or 

limitation” of the jurisdiction vested in this Court by the Constitution, and 

that “[a] legislative enactment, so far as it purports to do that, is to that extent 

manifestly void.” Seiler v. State, 112 Wis. 293 (1901). Accordingly, while 

Section 227.40—or Section 5.06, for that matter—may reasonably be read 

as limiting other statutory grants of jurisdiction, they constitutionally cannot 



3 
 

be read as purporting to restrict this Court’s constitutionally-vested 

jurisdiction to hear original actions. The Commission argues that “the 

Legislature’s power to create exclusive judicial remedies would be 

eviscerated if a litigant could avoid them simply by initiating an original 

action like this one,” WEC Mem. at 9-10, but that gets the matter precisely 

backwards: it is the Legislature’s power to create exclusive judicial remedies 

by statute that must yield to this Court’s constitutional power to hear original 

actions. 

The framers of the Wisconsin Constitution vested this Court with 

original jurisdiction for the very purpose of allowing it to hear rare questions 

of extraordinary import immediately, without waiting for the ordinary wheels 

of the justice system to complete their full, time-consuming rotation. The 

Legislature has no authority to cabin that jurisdiction—and in any event, 

neither Section 5.06 nor Section 227.40 clearly purport to do so. For all of 

the reasons set forth in the Petition, therefore, this Court should directly and 

without further delay exercise its original jurisdiction and enjoin the 

Respondents’ ongoing violations of state election statutes.  
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ARGUMENT 

I. Section 5.06 Does Not Apply To Petitioner’s Claims. 

A.  Section 5.06 does not apply to Petitioner’s claims against the 

WEC—and the Commission expressly concedes as much. WEC Mem. at 7. 

Section 5.06 provides:  

Whenever any elector of a jurisdiction or district served by an election 
official believes that a decision or action of the official … with respect to 
any matter concerning nominations, qualifications of candidates, voting 
qualifications, including residence, ward division and numbering, recall, 
ballot preparation, election administration or conduct of elections is 
contrary to law, … the elector may file a written sworn complaint with 
the commission requesting that the official be required to conform his or 
her conduct to the law ….  

 Wis. Stat. § 5.06(1). By its plain text, this provision does not permit, much 

less require, an individual to bring before the WEC a challenge to actions 

taken by the WEC itself. That is so for three reasons. 

First, Section 5.06 applies only to actions challenging conduct by an 

“election official,” id., which is defined by statute as “an individual who is 

charged with any duties relating to the conduct of an election,” Wis. Stat. § 

5.02(4e) (emphasis added). Section 5.06 thus, by definition, does not apply 

to the actions of a corporate body like the WEC.  

Second, Section 5.06 is also limited to actions by a local “election 

official” serving the “jurisdiction or district” in which the plaintiff votes. 

Wis. Stat. § 5.06(1). Even if the Commission could be deemed an “election 
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official,” it would still not be an election official serving a specific election 

“jurisdiction or district.” Instead, Wisconsin Law vests the WEC with 

statewide responsibility for administering “laws relating to elections and 

election campaigns.” Wis. Stat. § 5.05(1). 

Third, even if the plain text of Section 5.06 did not limit its scope in a 

way that excludes actions against the WEC itself, fundamental norms of 

fairness and justice would require the Court to adopt such a limitation if at 

all possible. “Echoing Madison, the United States Supreme Court has said 

that ‘no man can be a judge in his own case[,] and no man is permitted to try 

cases where he has an interest in the outcome.’ ” McAdams v. Marq. Univ., 

2018 WI 88, ¶ 134, 383 Wis.2d 358, 448, 914 N.W.2d 708 (Kelly, J., 

concurring) (quoting In re Murchison, 349 U.S. 133, 136 (1955)). Allowing 

(much less requiring) challenges to the actions of the WEC to be brought for 

adjudication before the WEC itself would violate this most basic tenet of the 

rule of law. 

Finally, the (undisputed) conclusion that Section 5.06 does not apply 

to Petitioner’s claims against the WEC is consistent with the past practice of 

this Court. This Court has entertained previous petitions for original action 

involving “election administration or conduct of elections,” Wis. Stat. 
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§ 5.06(1), (4), where the WEC (or its predecessor, the State Elections Board) 

was the respondent, without ever suggesting that the action might somehow 

be barred by Section 5.06. See, e.g., Hawkins v. Wis. Elections Comm’n, 2020 

WI 75, 393 Wis.2d 629, 948 N.W.2d 877 (2020) (denying petition); 

McCarthy v. Elections Bd., 166 Wis.2d 481, 480 N.W.2d 241 (1992) 

(granting petition); Gard v. Wis. State Election Bd., 156 Wis.2d 28, 456 

N.W.2d 809 (1990) (granting petition). 

B. Section 5.06 also does not apply to Petitioner’s remaining 

claims, against the Municipal Respondents. Again, Section 5.06’s scope is 

narrow. Contrary to Respondents’ characterizations, it does not govern all 

“claims that challenge a local election official’s actions” generally. 

Municipal Mem. 2. Rather, it authorizes an administrative complaint only 

where an “elector of a jurisdiction or district served by an election official 

believes that a decision or action of the official ... is contrary to law.” Wis. 

Stat. § 5.06(1) (emphases added). Petitioner’s claims against the Municipal 

Respondents are squarely outside the scope of this provision for the simple 

reason that Petitioner is not an elector of the “jurisdiction or district served 

by” those election officials. Id.; see Pet. ¶ 1 (Petitioner “is a resident of 

Waukesha County”).   
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Section 5.06 thus, by its plain terms, does not govern Petitioner’s 

claims challenging the conduct of election officials outside the “jurisdiction 

or district” where he is an elector.1 Nor does it say anything that would 

foreclose bringing such claims before this Court in an Original Action. 

Municipal Respondents claim otherwise, pointing to subsection (2) of 5.06, 

Municipal Mem. 3, but that provision says nothing of the kind. All subsection 

(2) provides is that a “person who is authorized to file a complaint under sub. 

(1)” may not “commence an action or proceeding … with respect to any 

matter specified in sub. (1) without first filing a complaint” with the WEC. 

Wis. Stat. § 5.06(2). As both of the phrases italicized above demonstrate, 

subsection (2)’s command that a plaintiff present certain claims to the WEC 

before seeking judicial review in Circuit Court is limited to the specific 

claims authorized in subsection (1). And as just shown, Petitioner’s claims 

against Municipal Respondents are outside the scope of subsection (1)—and, 

 
1 Indeed, Municipal Respondents effectively concede as much. See Municipal 

Mem. 5 (“The WEC may well find that the Petitioner is not permitted to file a complaint 
against Milwaukee and Madison election officials because Mr. Fabick is not a resident of 
either jurisdiction ….”). 
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thus, subsection (2)—because he is not an “elector of a jurisdiction or district 

served by [them].” Id. § 5.06(1).2  

Accordingly, Section 5.06 neither governs nor forecloses an action 

claiming (as Petitioner does here) that an Elector’s vote has been diluted by 

the conduct of election officials outside of his district. Rather, such a claim 

is governed by principles set forth elsewhere—and, for the reasons explained 

in the Petition, such a claim can and should be heard by this Court in an 

exercise of its original jurisdiction. 

 

 

 

 

 

 

 

 

 

 
2 If the Court nonetheless concludes that Section 5.06 bars Petitioner’s claims against 

Municipal Respondents, it can and should grant the Petition and exercise original jurisdiction only 
as to Petitioner’s claims against the WEC. See Pet. ¶ 13 n.1.  
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II. Neither Section 227.40 Nor Section 5.06 Limit This Court’s 
Original Jurisdiction. 

Unable to show that the provision identified by this Court poses any 

barrier to review of Petitioner’s claims against it, the WEC pivots to a 

completely new and different argument: that those claims are foreclosed by 

Wis. Stat. § 227.40. WEC Mem. 7. The WEC did not raise this argument in 

its response to the Petition, and it is outside the scope of this Court’s specific 

request for supplemental briefing concerning Section 5.06. It is also wholly 

unpersuasive. This Court receives its power to exercise jurisdiction over 

original actions directly from the Wisconsin Constitution, and the Legislature 

has no power to remove or limit it. 

A. Section 227.40 cannot constitutionally be read as ousting this 

Court of original jurisdiction to hear Petitioner’s claims. Section 3(2) of 

Article VII provides that “[t]he supreme court ... may hear original actions 

and proceedings.” WIS. CONST. art. VII, § 3(2). The Court exercises its 

jurisdiction over original actions, therefore, “pursuant to [its] authority under 

Article VII, Section 3(2) of the Wisconsin Constitution.” Wis. Prof’l Police 

Ass’n v. Lightbourn, 2001 WI 59, ¶ 132, 243 Wis.2d 512, 627 N.W.2d 807 

(2001). And while the Legislature may regulate the jurisdiction that it itself 
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confers on the courts by statute, it may neither extend nor limit the 

jurisdiction that the Constitution confers on this Court:   

Now, obviously, while the legislature may devise new methods by which 
this court may exercise that part of its jurisdiction which is not dependent 
by the constitution upon a particular method there indicated, … there can 
be no legislative extension or limitation of either of the powers included 
within the three specific grants [of jurisdiction] we have mentioned. A 
legislative enactment, so far as it purports to do that, is to that extent 
manifestly void. 

Seiler, 112 Wis. 293. Since 1977, the jurisdiction granted to this Court by the 

Constitution has included the power to hear original actions. Accordingly, 

while it may “request” that the Court exercise its original jurisdiction in 

particular cases,3 the Legislature may neither limit its exercise, Madison 

Teachers, Inc. v. Walker, 2013 WI 91, ¶ 16, 351 Wis. 237, 243, nor extend 

its reach beyond the bounds set by the Constitution, Hubbell v. McCourt, 44 

Wis. 584 (1878). Wisconsin law is accordingly clear: if a law purports to 

deprive this court of its original jurisdiction by vesting exclusive original 

jurisdiction in an administrative agency or in the circuit courts, it is 

unconstitutional. 

 
3 See, e.g., 1999 Wis. Act 11, § 27(4t) (“Considering the implementation of this 

act a matter of high public importance, the legislature requests that the supreme court take 
jurisdiction of any original action relating to the implementation of this act.”) (emphasis 
added). 
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These basic principles of Wisconsin law track the rules long applied 

under the federal constitution. Congress may “neither enlarge nor restrict the 

original jurisdiction” of the United States Supreme Court. California v. 

Southern Pac. Co., 157 U.S. 229, 261 (1895). Indeed, as Chief Justice 

Marshall explained in Marbury v. Madison, if the Legislature could do so, 

the distribution of jurisdiction mandated by the Constitution would be 

rendered mere “form without substance.” 5 U.S. (1 Cranch) 137, 174 (1803). 

Any statute “circumscribing the jurisdiction” that the Constitution 

grants to this Court would thus be “manifestly void.” Seiler, 112 Wis. 293. 

So under the bedrock rule that the Court should “construe [a] statute to 

preserve it[s constitutionality],” Section 227.40 must be interpreted as 

leaving Article VII, Section 3(2)’s grant of original jurisdiction intact “if it 

is at all possible to do so.” State v. Popanz, 112 Wis. 2d 166, 172, 332 

N.W.2d 750, 753 (1983) (footnote omitted). It is. While Section 227.40(1) 

provides that the circuit-court declaratory judgment proceeding it creates is 

“the exclusive means of judicial review” of a rule or guidance document, it 

is reasonable to construe this language as excluding other statutory means of 

judicial review (which the Legislature does constitutionally control), but not 

constitutionally created means of judicial review (which it does not). Cf. 
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Siskoy v. Walsh, 22 Wis. 2d 127, 131, 125 N.W.2d 574 (1963) (“[W]here a 

statutory remedy is provided the procedure prescribed by the statute must be 

strictly pursued to the exclusion of others.” (emphases added)). Indeed, 

Subsection (2)’s enumeration of exceptions to Subsection (1)’s limitation—

which the WEC points to as evidence that Section 227.40(1) is “the exclusive 

method for challenging a guidance document in all other situations, including 

this one,” WEC Mem. at 8 n.3—in fact supports Petitioner’s interpretation, 

not the Commission’s. For all of the exceptions enumerated in Subsection 

(2) are methods of judicial review granted or governed by statute, evincing 

the Legislature’s understanding that this is as far as its authority goes.4 

Because this narrower construction of Section 227.40’s “exclusive 

means” language is possible, it is also required. “Where the constitutionality 

of a statute is at issue, … [c]ourts must apply a limiting construction to a 

statute, if available, to eliminate the statute’s overreach, while maintaining 

the legislation’s constitutional integrity.” Panzer v. Doyle, 2004 WI 52, ¶ 65, 

271 Wis.2d 295, 680 N.W.2d 666.  Indeed, failure to adopt such a limiting 

construction would call into constitutional doubt all of the other Wisconsin 

 
4 While WIS. CONST. art. I, § 8(4) limits the suspension of habeas corpus, the writ 

is ultimately granted, and governed, by statute. See Wis. Stat. § 782.01, et seq. 
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statues designating particular circuit-court actions as the “exclusive” form of 

judicial review for certain claims. See Wis. Stat. §§ 66.01413(h); 193.615(4); 

200.45(d). 

Once again, this conclusion is consistent with the persuasive authority 

of federal law. The federal courts have long interpreted analogous statutory 

language vesting jurisdiction exclusively in a lower court to leave the U.S. 

Supreme Court’s constitutionally vested original jurisdiction undisturbed. In 

California v. Arizona, for example, the U.S. Supreme Court concluded that 

28 U.S.C. Section 1346(f)’s statutory grant of “exclusive original 

jurisdiction” to the district courts did not bar the Supreme Court from 

exercising its original jurisdiction over an action covered by the grant. 440 

U.S. 59, 65-68 (1979). 

Accordingly, the Court should interpret Section 227.40(1)’s limitation 

of other forms of judicial review as encompassing other statutory grants of 

jurisdiction, not the original jurisdiction vested in this Court by the 

Wisconsin Constitution itself. And if the Court concludes that such a 

“limiting construction” is not appropriate, Panzer, 2004 WI 52, ¶ 65, then it 

must enforce the foundational rule that “[a] legislative enactment, so far as it 
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purports to [limit the jurisdiction granted this Court by the Constitution], is 

to that extent manifestly void.” Seiler, 112 Wis. 293.  

B. For similar reasons, even if Section 5.06 reached Petitioners’ 

claims against either the WEC or the Municipal Respondents—and for the 

reasons given in Part I, it does not—that provision still could not 

constitutionally be interpreted as preventing this Court from hearing those 

claims.  

While the Commission casts Section 5.06 as an “exhaustion” 

requirement, WEC Mem. 6, it is clear the statute is fundamentally 

jurisdictional in nature. Section 5.06 does not merely authorize the WEC to 

hear certain types of claims in the first instance; it also provides that the sole 

statutory means of seeking judicial review of such a claim, in most instances, 

is an “appeal … to [the] circuit court.” Wis. Stat. § 5.06(8). That is why 

Municipal Respondents (mistakenly) argue that Section 5.06 “deprive[s] the 

Court of subject matter jurisdiction” over Petitioner’s claims. Municipal 

Mem. 6. And that is why the “sole published appellate decision applying Wis. 

Stat. § 5.06,” id. at 4, likewise interpreted the statute as limiting the “subject 

matter jurisdiction” of the circuit courts, Kuechmann v. Sch. Dist. of La 

Crosse, 170 Wis. 2d 218, 221 (Ct. App. 1992). But while the Legislature has 
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authority to alter the jurisdiction of the circuit courts in this way,5 as 

explained above, it has no power to limit or circumscribe the constitutionally 

granted jurisdiction of this Court—and to the extent Section 5.06 attempts to 

do so, it is thus “manifestly void.” Seiler, 112 Wis. 293. 

The same conclusion follows even if Section 5.06 is read as a mere 

exhaustion requirement. By its nature, requiring a complainant to exhaust 

administrative remedies before seeking judicial review transforms the review 

proceeding into an appellate, rather than original, one. The WEC 

acknowledges as much, touting the supposed practical benefits of 

“requir[ing] that an elector’s complaint … first be adjudicated by the 

Commission before proceeding to the courts.” WEC Mem. 6. And Section 

5.06 also recognizes this fact by designating the circuit-court review 

proceeding it authorizes an “appeal [of] the decision of the commission” and 

by barring the court from “conduct[ing] a de novo proceeding with respect 

to any findings of fact or factual matters upon which the commission has 

made a determination.” Wis. Stat. § 5.06(8) & (9) (emphasis added). 

 
5 See WIS. CONST. art. VII, § 8; see also State ex rel. CityDeck Landing LLC v. 

Cir. Ct. for Brown Cnty., 2019 WI 15, ¶ 32, 385 Wis. 2d 516, 541; State ex rel. Steeps v. 
Hanson, 274 Wis. 544 (1957); State v. Krause, 260 Wis. 313 (1951); Rowan v. State, 30 
Wis. 129 (1872).   
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Accordingly, even viewed in isolation, Section 5.06’s exhaustion 

requirement alone would utterly vitiate Article VII, Section 3’s grant of 

original jurisdiction to this Court, if it purported to apply to such original 

actions.   

Once again, however, this Court can interpret Section 5.06 in a way 

that comports with its duty to construe the Legislature’s handiwork, if it is at 

all possible to do so, in a way that is consistent with constitutional limitations. 

Like Section 227.40, Section 5.06 can reasonably be read as establishing the 

procedure that an elector must follow before bringing an action in the circuit 

courts—the only courts identified in the statute—but leaving this Court’s 

constitutionally vested jurisdiction over original actions untouched. Cf. South 

Carolina v. Regan, 465 U.S. 367, 395, 400 (1984) (O’Connor, J., 

Concurring) (interpreting prohibition on “any court” exercising original 

jurisdiction to bar “claims in ‘any court’ but this Court”). And as above, that 

interpretation is consistent with this Court’s prior decisions—which have 

entertained, and even granted, original action petitions involving the conduct 

of local election officials without so much as hinting that Section 5.06 

presents an obstacle to its exercise of original jurisdiction. See Jefferson v. 
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Dane Cnty., 2020 WI 90, 394 Wis. 2d 602, 951 N.W.2d 556, (granting 

petition). 
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