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INTEREST OF AMICUS  
 

Amicus Wisconsin Institute for Law & Liberty, Inc. (“WILL”) is a 
nonprofit, public interest law firm dedicated to promoting the 
public interest in individual liberty and a robust civil society.  As 
part of its mission, it engages in litigation involving issues of 
statewide concern, including ensuring free and fair elections. For 
example, WILL submitted a petition to the Wisconsin Election 
Commission (“WEC”) to adopt a rule preventing ballot harvesting 
(which petition WEC rejected) and WILL represents the Plaintiffs-
Respondents-Petitioners in Zignego v. Wisconsin Election 
Commission, Appeal Nos. 2019AP2397 and 2020AP112.   
 

SUMMARY OF ARGUMENT  
 

“Confidence in the integrity of our electoral processes is essential 
to the functioning of our participatory democracy.” Purcell v. 
Gonzalez, 549 U.S. 1, 4 (2006). Petitioner Jeré Fabick’s Petition for 
Original Action describes concerns that numerous Wisconsinites 
have raised about the improper and inconsistent administration of 
elections in Wisconsin that undermine the democratic process. 
 
Amicus urges this Court to grant the Petition and to set a schedule 
which facilitates a decision by this Court by the end of 2021.1 
Establishing such a schedule will provide needed guidance to 
election officials statewide in time to prepare for the three elections 
scheduled in 2022.  
 
Moreover, by hearing this purely legal dispute as an original 
action, this Court can avoid the delay inherent in having this 

 
1 While the Petitioner requests resolution of the issues prior to the April 6, 
2021 election, Amicus acknowledges that the current briefing schedule is not 
likely to facilitate a decision prior to the April 2021 election. 
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dispute wind its way through circuit courts in multiple counties 
throughout the State.2 Granting the Petition and deciding the 
issues on a statewide basis will provide voters and election officials 
alike with consistency and with the confidence that the 2022 
elections will be administered fairly and uniformly for all 
Wisconsinites. 
 
In addition, Amicus notes that the Respondents’ interpretation of 
the law and their conduct is inconsistent with the statutes in even 
more ways than are pointed out in the Petition. First, the ballot 
harvesting permitted by the Respondents violates Wisconsin’s 
voter fraud statute, Wis. Stat. §12.13. Additionally, their conduct 
is inconsistent with Wis. Stat. §6.855, which requires that 
absentee ballots may only returned to the office of the municipal 
clerk or to a properly designated “alternate site” and only to be 
delivered in person to an election official appointed under Wis. 
Stat. §7.30. These additional flaws demonstrate that the 
Petitioner’s interpretation of the relevant statutes is the correct 
one.   
 

ARGUMENT 
 

I. This Court should grant the Petition so that this 
Court can decide the issues of statewide 
importance sufficiently in advance of the 2022 
elections. 

 
The Petition raises serious questions about the consistent 
application of Wisconsin’s election statutes across the state. 

 
2 For example, given the Respondents herein, actions could be venued in 
Milwaukee and Dane Counties and it is likely that voters elsewhere would file 
actions in their own counties to challenge actions by WEC and local election 
officials. 
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A. Granting the Petition will result in a decision process that 

complies with the Purcell principle and this Court’s 
decision in Trump v. Biden.  

 
The instant Petition challenges the method by which WEC and 
municipal clerks throughout the state have previously 
administered elections and, in particular, the 2020 elections.  A 
decision in favor of the Petitioner will change the way absentee 
ballots are cast and counted. 
 
Courts are frequently reluctant to issue rulings that alter 
election procedures (such as when, where, and how voters are 
to return absentee ballots) shortly prior to an election unless 
necessary. This reluctance was expressed by the U.S. Supreme 
Court in Purcell v. Gonzalez, 549 U.S. 1 (2006), in which the 
Court addressed a challenge to Arizona’s voter identification 
requirement and rejected an invitation to enjoin it in the weeks 
leading up to the 2006 midterm elections.  
 
The Supreme Court observed that “[c]ourt orders affecting 
elections, especially conflicting orders, can themselves result in 
voter confusion and consequent incentive to remain away from 
the polls. As an election draws closer, that risk will increase.” 
Id. at 4-5. Often referred to as the “Purcell principle,” this rule 
counsels against altering election procedures in the run-up to 
an election.  
 
Here, by acting expeditiously, this Court can avoid the Purcell 
problem. If this Court takes this case now, when there is a year 
until the next scheduled election in April 2022, the case can be 
briefed, argued and decided in sufficient time prior to the next 
election to avoid any timing concern. 
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In Trump v. Biden, 2020 WI 91, ¶ 30, 394 Wis. 2d 629, 951 
N.W.2d 568, this Court concluded that a candidate’s decision to 
challenge election procedures after the votes had been cast 
came too late and was barred by the doctrine of laches. Justice 
Hagedorn’s opinion explicitly emphasized the need for adequate 
time to consider questions of election law: 
 

Parties bringing election-related claims have a special duty 
to bring their claims in a timely manner. Unreasonable 
delay in the election context poses a particular danger—not 
just to municipalities, candidates, and voters, but to the 
entire administration of justice. The issues raised in this 
case, had they been pressed earlier, could have been resolved 
long before the election. Failure to do so affects everyone, 
causing needless litigation and undermining confidence in 
the election results. It also puts courts in a difficult spot. 
Interpreting complicated election statutes in days is not 
consistent with best judicial practices. These issues could 
have been brought weeks, months, or even years earlier.  

 
Because Purcell counsels against deciding cases close to but 
prior to election time and Trump expresses disfavor of cases 
brought after an election, this Court should grant the Petition 
and resolve its questions in the period between elections.   
 
To borrow the analogy from this Court’s Trump opinion, 
Fabick’s Petition is challenging the rulebook in the off-season. 
See Trump, 2020 WI 91, ¶ 32 (“Our laws allow the challenge 
flag to be thrown regarding various aspects of election 
administration. The challenges raised by the Campaign in this 
case, however, came long after the last play or even the last 
game . . .”)  
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Amicus urges this Court to grant the Petition so it can review 
the rules and provide clarification to the players before the 2022 
election season kicks off. 
 

B. An original action provides the most effective vehicle for 
addressing the concerns Petitioner raises. 

 
It must be noted that the Trump decision did not resolve the 
questions raised in that case (which included the absentee 
ballot curing and the ballot harvesting claims asserted herein).  
The instant Petition make clear that these election issues are 
poised to recur unless and until the law is clarified.  
 
As the court of last resort in Wisconsin, this Court has a unique 
function and responsibility to define what the law is. Cook v. 
Cook, 208 Wis. 2d 166, 189, 560 N.W.2d 246 (1997). Here, the 
Petition seeks clarification from this Court concerning 
Wisconsin election laws and the correct interpretation of 
certain Wisconsin election statutes.  There are three reasons 
why an original action is particularly appropriate in this 
situation. 
 
First, the issues to be decided do not hinge on disputed issues 
of fact that require the development of a record, but are instead 
purely legal issues based on directives issued by WEC and 
actions taken by local clerks as reflected in their own public 
statements and on their public websites. There is no dispute 
concerning whether, when, and what WEC communicated to 
the public and municipal clerks about voting absentee, nor is 
there a dispute that various clerks took certain actions after 
WEC made those statements.  
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As pointed out in the Petition, WEC sent a memo dated March 
31, 2020 to municipal clerks regarding the return of absentee 
ballots.  In the memo WEC states that third persons other than 
the voter may return a voter’s absentee ballot.  The Petitioner 
(and Amicus) contend that is wrong.  
 
Similarly, WEC sent a memo dated August 19, 2020 stating 
that absentee ballots do not need to be mailed by the voter or 
delivered by the voter, in person, to the municipal clerk but 
instead could be dropped into a drop box and that the ballot 
drop boxes could be unstaffed, temporary or permanent.  The 
Petitioner and Amicus contend that is also wrong. 
 
Municipal clerks, including the other Respondents herein, 
followed WEC’s advice, resulting in improper administration of 
Wisconsin elections.  The dispute about the proper 
interpretation of the relevant statutes presents purely legal 
issues well-suited to resolution by this Court.  
 
Second, Petitioner seeks resolution of legal questions of 
statewide importance that affect more than just the parties 
named in the Petition. The statutes at issue govern election 
administration for all seventy-two counties and all 1,850 
municipal clerks.  As the State’s highest court, granting the 
Petition will provide clarity and uniformity to WEC and to all 
of the various election officials charged with administering 
elections, avoiding a multiplicity of circuit court suits and 
potentially inconsistent judgments without time to obtain 
uniformity from this Court in advance of the 2022 elections. 
 
Third, taking this case through proceedings before WEC, the 
circuit court, and the court of appeals prior to reaching this 
Court would almost certainly take more than a year.  For 
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example, the Zignego case was first filed with WEC on October 
16, 2019 yet did not make its way through the courts in time to 
be decided by this Court prior to the November, 2020 general 
election. 
 
The adage “justice delayed is justice denied” is apt here. To 
require the parties to litigate these issues in multiple tribunals 
before inevitably presenting these same legal issues to this 
Court effectively deprives the Petitioner of a remedy. A decision 
to decline to answer questions that bear on properly exercising 
the fundamental right to vote may erode public confidence in 
the 2022 elections even more than the public currently has in 
the results of the 2020 election.  Although the issues raised in 
this case recur, each election without statewide clarity produces 
its own significant harms. 
 
Participation in representative government forms the bedrock 
of our political system. In-person voting is a right; absentee 
voting is a privilege. Those who seek to vote absentee, and the 
officials who administer elections, are entitled to clarity so that 
they can rest assured that their votes will be properly counted. 
The public, likewise, should have confidence that the election 
process was fair for all involved, whether their chosen 
candidate ultimately prevails or not. Granting the Petition and 
deciding these issues on the merits between the April, 2021 and 
April, 2022 elections will accomplish this important goal. 
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II. Additional Wisconsin election statutes 
demonstrate that the Petitioner’s objections to 
Respondents’ statutory interpretations are 
justified.  

 
In his Petition, Fabick takes issue with three of Respondents’ 
election practices: 1) the rehabilitation of missing witness address 
information in violation of Wis. Stat. §§ 6.87(6d) and 6.87(9); 2) 
acceptance of absentee ballots from individuals who are not the 
electors themselves in violation of Wis. Stat. §6.87(4)(b)(1); 3) 
acceptance of absentee ballots from unstaffed drop boxes in 
violation of Wis. Stat. §6.87(4)(b)(1). Pet. at 1-2. 
 
Amicus agrees with Petitioner and joins in his request that this 
Court grant the Petition and decide whether these practices 
comply with Wisconsin’s election laws. But several other statutes 
affect this Court’s consideration of the issues Fabick raises.  First, 
the failure to comply strictly with the statutory requirements for 
absentee voting implicates a longstanding legislative concern with 
fraud and abuse.  Second, permitting individuals other than the 
elector to return ballots constitutes voter fraud under Wis. Stat. 
§12.13.  Third, under Wis. Stat. §6.855 absentee ballots may only 
be returned to the office of the municipal clerk or to an “alternate 
site” designated under §6.855, and may only be returned by U.S. 
mail or handed in person to an election official appointed under 
Wis. Stat. §7.30. 
 

A. Wisconsin’s statement of legislative policy expresses 
longstanding concern with fraud in the absentee voting 
process, and so the statutory requirements for absentee 
voting require strict compliance.  
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As an initial matter, Section 6.84(1) provides that, while voting is 
a constitutional right, the vigorous exercise of which should be 
strongly encouraged, “voting by absentee ballot is a privilege 
exercised wholly outside the traditional safeguards of the polling 
place.” Therefore, the Legislature explicitly codified that “the 
privilege of voting by absentee ballot must be carefully regulated 
to prevent the potential for fraud or abuse,” including “to prevent 
overzealous solicitation of absent electors who may prefer not to 
participate in an election” and “to prevent undue influence on an 
absent elector.” Id.  
 
This statement of legislative policy, which specifically calls out the 
potential for fraud and abuse in the absentee voting process, is not 
new. It has been on the books for thirty-five years, through periods 
of political control by both major political parties, and during 
which time it has remained substantially identical. 1985 Wis. Act 
304 at 1349; 1987 Wis. Act 391 at 1461.  Section 6.84(2) further 
implements the findings in 6.84(1) by specifically directing that the 
provisions of Wis. Stats. §§ 6.87(3) through (7)—which includes 
6.87(4)—“shall be construed as mandatory.” Wis. Stat. § 6.84(2).  
 
This Court has held that where an election statute such as Wis. 
Stat. §6.87(4) is mandatory, strict compliance with the statute’s 
terms is required. In State ex rel. Ahlgrimm v.  State Elections Bd., 
82 Wis. 2d 585, 597, 263 N.W.2d 152 (1978), this Court held that 
the filing requirements for a judicial candidate’s nomination 
papers were mandatory, not directory, and must be strictly 
enforced. Ahlgrimm had gathered the required number of 
signatures, but filed them with the county rather than with the 
State Elections Board. Even though there was no dispute that 
Ahlgrimm had complied with the statute in all respects except the 
location of the filing, this Court concluded that the statutory 
regulations “must be strictly enforced in order to insure the orderly 
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exercise of [the] right [to be a candidate for public office].” Id. The 
Court made this decision despite the “unfortunate and regrettable” 
result of the ruling—that no candidate would appear on the ballot 
for that office. Id. 
 
Because the Legislature has unequivocally stated that the sections 
at issue in the Petition are mandatory, ballots that are cast in a 
manner that does not strictly comply with the statute “may not be 
included in the certified result of any election.” Jefferson v. Dane 
Cty., 2020 WI 90, ¶ 16, 394 Wis. 2d 602, 951 N.W.2d 556. As 
Petitioner points out, election officials in Dane and Milwaukee 
Counties wish to engage in practices that do not conform to the 
text of the statutes. Because ballots that are submitted in a 
manner not prescribed by statute are invalid, this Court should 
grant the Petition to clarify whether these practices are 
permissible so that voters and election officials have clarity in 
what voting methods can and cannot be used and so that ballots 
are not cast in reliance on inaccurate information and then not 
counted. 
 

B. Petitioner’s concern with election officials accepting the 
return of ballots from individuals other than the electors 
themselves implicates Wisconsin’s prohibition on voter 
fraud. 

 
Wisconsin’s election laws require that “The envelope [containing 
an absentee ballot] shall be mailed by the elector, or delivered in 
person, to the municipal clerk issuing the ballot or ballots.” Wis. 
Stat. § 6.87(4)(b)(1). This requirement must be read in conjunction 
with Wis. Stat. §12.13, the legislative prohibitions on voter fraud. 
Section 12.13(3)(n) states that no person may “[r]eceive a ballot 
from or give a ballot to a person other than the election official in 
charge. Thus, the statutes forbid a third person from taking 
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possession of a ballot and returning it to the municipal clerk. 
WEC’s statement in its March 31, 2020 memo that third persons 
other than the voter may return a voter’s absentee ballot is simply 
wrong. The interplay of Wis. Stat. §§6.87(4)(b)(1) and 12.13(3)(n) 
further supports Petitioner’s contention that this practice violates 
the law.3 
 

C. Additionally, Wis. Stat. §6.855 reinforces Petitioner’s 
concerns about the use of unmanned drop boxes in 
multiple locations for the return of absentee ballots. 

 
Under Wisconsin law, the municipal clerk’s office is the default 
location “to which voted absentee ballots shall be returned by 
electors for any election.” Wis. Stat. §6.855(1). However, a 
municipality may designate one or more “alternate sites” under 
this section in the manner designated. Such sites “shall be staffed 
by the municipal clerk or the executive director of the board of 
election commissioners, or employees of the clerk or the board of 
election commissioners.” Wis. Stat. §6.855(3).  
 
While a governing body may designate more than one alternate 
site, once such sites are designated, “no function related to voting 
and return of absentee ballots that is to be conducted at the 
alternate site may be conducted in the office of the municipal clerk 
or board of election commissioners.” Wis. Stat. §6.855(1).  

 
3 As the Petition notes, the Legislature provided additional steps for these 
voting deputies that are designed to reduce the potential for voter fraud, such 
as additional sealing and signature requirements, as well as a deadline by 
which to return the ballots to the election official. Pet. at 12-14, ¶¶36-41; Wis. 
Stat. §§ 6.875(6); 6.86(3). Amicus is not challenging these provisions, but cites 
them to illustrate both that the Legislature understood both the need to 
accommodate those individuals who are confined due to infirmity or illness and 
thus precluded from returning their own ballots, and how to secure the voting 
rights of such individuals while minimizing the risk of fraud and abuse. 



12 

 
Section 6.855 presents issues for Respondents in several respects. 
First, unmanned drop boxes cannot serve as “alternate sites” 
because they are not “staffed” by the municipal clerk or the board 
of election commissioners.  
 
The phrase “municipal clerk” is defined in the election statutes as 
“the city clerk, town clerk, village clerk and the executive director 
of the city election commission and their authorized 
representatives.” See, Wis. Stat. §5.02(10).  Certainly, an 
inanimate object like a drop box is not the “municipal clerk” and 
cannot be classified as an “authorized representative” of the 
municipal clerk. Thus, putting an absentee ballot into a drop box 
does not satisfy the mandatory requirements set forth in 
§6.87(4)(b)(1). 
 
Further, at a minimum, because, as noted above, Wis. Stat. § 12.13 
provides that no person may “[r]eceive a ballot from or give a ballot 
to a person other than the election official in charge,” the only 
person who can be authorized to receive absentee ballots must be 
an “election official.”  
 
Pursuant to Wis. Stat. §7.30(2)(a) “Only election officials appointed 
under this section or s. 6.875 may conduct an election.” Thus, 
because ballots can only be given to an “election official” and all 
election officials who conduct an election must be appointed under 
§7.30(2)(a) (excepting special voting deputies not pertinent here), 
the “authorized representatives” of the municipal clerk under Wis. 
Stat. §5.02(10) must be election officials appointed under §7.30.   
 

CONCLUSION  
 

For the foregoing reasons, Amicus respectfully requests that this 
Court grant the Petition and set a briefing and argument schedule 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000260&cite=WIST5.02&originatingDoc=Ibe9175203e5811eba075d817282e94c2&refType=SP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_f19d0000e06d3
https://docs.legis.wisconsin.gov/document/statutes/6.875
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