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 INTRODUCTION 

 In a rerun of ballot disputes surrounding the 2020 

general election, another litigant has waited until the 

eleventh hour to assert claims that would seriously disrupt 

Wisconsin’s electoral process. Then, litigants sought to add 

new candidates to absentee ballots that had already been 

sent statewide1 or to discard ballots after-the-fact based on 

guidance Respondent Wisconsin Elections Commission (the 

“Commission”) had given long before2. Now, a petitioner asks 

this Court to exercise its original jurisdiction in the midst of 

the 2021 spring election and alter absentee voting guidance 

again given by the Commission at least a year ago.  

 This original action petition combines the worst 

aspects of the rejected challenges in Hawkins and Trump. 

Like in Hawkins, the petitioner asks for relief that would 

disturb an ongoing election mere days before the deadline to 

return absentee ballots. And like in Trump, the petitioner 

inexplicably sat on his hands for months (and even years) 

while local election officials and voters relied on the 

Commission’s long-publicized guidance. This Court rightly 

recognizes that changing the rules through judicial 

intervention in these circumstances would seriously harm 

Wisconsin voters. 

 The petitioner’s baffling delay justifies denying both 

his petition and his motion for an injunction. This Court 

typically exercises its original jurisdiction only upon exigent 

circumstances, but any so-called “emergency” here is one of 

 

1 Hawkins v. WEC, 2020 WI 75, 393 Wis. 2d 629,  

948 N.W.2d 877. 

2 Trump v. Biden, 2020 WI 91, 394 Wis. 2d 629,  

951 N.W.2d 568. 



 

2 

this single elector’s own making. He should not be rewarded 

for his unreasonable delay. Likewise, given the  

significant statewide voter confusion, disruption, and 

disenfranchisement an injunction at this late hour would 

cause, the balance of equities decisively favors allowing the 

ongoing election to continue as-is.  

 Leaving aside the petitioner’s delay, his original action 

request—like many others over the past year—asks this 

Court to again dive into a complicated area of law without 

the benefit of a developed record or any lower court 

decisions. The election law questions presented here involve 

mixed questions of law and fact that could not be easily or 

definitively resolved through an original action that lacks 

meaningful factual development. Like most cases, this one 

therefore deserves to take the ordinary course—begin in the 

circuit court to build a solid factual foundation and then 

work its way up the appellate chain.  

    In short, this Court should reject yet another last-

minute “challeng[e] [to] the rulebook adopted before the 

season began.” Trump v. Biden, 2020 WI 91, ¶ 32, 394 Wis. 

2d 629, 951 N.W.2d 568. The spring election should be 

allowed to continue without interference.  

STATEMENT OF THE CASE 

I. The challenged Commission guidance. 

 Jere Fabick, the petitioner and a Wisconsin voter, 

challenges three pieces of absentee voting guidance given by 

the Commission in October 2016 and March 2020. 

Missing witness address information 

 When an elector fills out an absentee ballot, an adult 

witness must be present to verify the voter’s identity and 

other information. Wis. Stat. § 6.87(4)(b)1. To guarantee that 

a witness was actually present, the absentee ballot contains 
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a sworn certification that the witness must sign attesting to 

the absentee voter’s identity and residency. Wis. Stat. 

§ 6.87(2). Below that sworn certification, the witness must 

sign their name and write their “address.” Id. The statute 

does not require the witness to swear to this “address,” nor 

does it specify exactly what information must be included to 

constitute a complete “address.”  

 Back in October 2016, the Commission advised local 

election officials about how to handle witness certifications 

that lacked certain address information. (Pet. App. 1–3.) The 

Commission noted how the relevant statutes do not specify 

what address information is required and that, where some 

information is missing, it is “usually the municipality.” (Pet. 

App. 1.) It then advised that clerks should “take corrective 

action” to fill in missing address information, for instance 

when both the voter and witness indicate that they live at 

the same street address. (Pet. App. 2.) In the Commission’s 

view, this would “promote uniformity in the treatment of 

absentee ballots statewide.” (Pet. App. 2.)  

 When this same issue arose in connection with the 

2020 general election, it emerged that “many” affected 

ballots involved “additions of the state name and/or zip 

code.” Trump, 394 Wis. 2d 629, ¶ 51. 

Absentee ballot delivery 

 After a voter completes an absentee ballot and a 

witness certifies it, it must be sealed in an envelope and 

returned for counting. Wisconsin Stat. § 6.87(4)(b)1. tells 

voters that “[t]he envelope shall be mailed by the elector, or 

delivered in person, to the municipal clerk issuing the ballot 

or ballots.” In a March 31, 2020, memorandum to local 

election officials, the Commission advised that “[a] family 

member or another person may also return the ballot on 

behalf of the voter.” (Pet. App. 3.) 
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Absentee ballot drop boxes 

 Also in the Commission’s March 31, 2020, 

memorandum, it advised that “drop boxes can be used for 

voters to return ballots but clerks should ensure they are 

secure, can be monitored for security purposes, and should 

be regularly emptied.” (Pet. App. 3.) It gave an example of 

“mail slots at municipal facilities”—facilities which might 

contain the municipal clerk’s office—“whe[re] residents 

submit tax or utility payments for the return of ballots.” 

(Pet. App. 3.)  

 The Commission gave further guidance based on 

guidance from the federal government in an August 31, 

2020, follow-up memorandum. It explained that drop boxes 

aid voters who “may be motivated by lack of trust in the 

postal process, fear that their ballot could be tampered with, 

or concern that their information will be exposed.” (Pet. App. 

10.) Like the earlier guidance, the Commission gave local 

officials the option to set up a drop box “at your primary 

municipal building, such as the village hall.” (Pet. App. 13.) 

 The August memorandum also outlined multiple 

necessary measures to ensure the security and proper chain 

of custody of completed absentee ballots:  

• Drop boxes must be “secured and locked at all times” 

such that “[o]nly an election official or a designated 

ballot drop box collection team should have access” to 

them. (Pet. App. 12.)  

• “In addition to locks, all drop boxes should be sealed 

with one or more tamper evident seals.” (Pet. App. 12.)  

• “Chain of custody logs must be completed every time 

ballots are collected.” (Pet. App. 13.)  
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• “All ballot collection boxes/bags should be numbered to 

ensure all boxes are returned at the end of the shift, 

day, and on election night.” (Pet. App. 13.) 

• “Team members should sign the log and record the 

date and time, security seal number at opening, and 

security seal number when the box is locked and 

sealed again.” (Pet. App. 13.)  

II. The ongoing 2021 spring election.  

 The 2021 spring election has already begun. Absentee 

voting for the spring election has been underway statewide 

for weeks. As soon as the Commission certified the candidate 

list on March 2, 2021, municipalities could begin mailing 

absentee ballots to voters. Wis. Stat. § 7.70(3)(1). The 

deadline for local election officials to mail absentee ballots to 

voters with an active request on file was March 16, 2021. 

Wis. Stat. § 7.15(1)(cm). And voters may request absentee 

ballots up until 5:00 on April 1, 2021, and return them until 

8:00 p.m. on election day, April 6, 2021. Wis. Stat. 

§§ 6.86(1)(b), 6.87(6). 

 As of March 30, 2021, the date of this filing, around 

400,000 absentee ballots statewide have been sent to voters 

and local election officials have received around 154,000 

completed ballots. (Wolfe Aff. ¶¶ 4–5.) 

III. The original action petition. 

 Fabick filed his petition for an original action on the 

evening of March 15, 2021, the day before the March 16, 

2021, deadline for sending absentee ballots to voters with a 

request on file. He asks this Court to assume original 

jurisdiction and declare that each of the three pieces of 

Commission guidance (and the corresponding practices of 

local officials) described above are “contrary to the statutes 

enacted by the State Legislature and unenforceable.” (Pet. 
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19–20.) He also asks for an order directing the Commission 

to “promptly issue corrected guidance to all election officials 

statewide.” (Pet. 20.) 

 Alongside the petition for an original action, Fabick 

filed a motion for a permanent or, alternatively, a temporary 

injunction. In it, he asks for an immediate injunction halting 

the “implementation and enforcement” of the challenged 

Commission guidance. (Pet. Mot. 1.) He primarily asks for a 

permanent injunction, but alternately requests a temporary 

injunction while this Court reviews the merits. (Pet. Mot. 2.)  

ARGUMENT 

I. The petition for an original action should be 

denied because no exigency merits immediate 

intervention and the questions presented 

involve intertwined factual and legal issues. 

 Fabick’s original action petition conflicts in two ways 

with the traditional standards this Court uses to exercise its 

original jurisdiction. First, the petition’s timing vis-à-vis the 

2021 spring election does not present any legitimate 

exigency that merits extraordinary intervention by this 

Court, but rather threatens to disrupt an election that is 

already underway. Second, the petition’s legal issues are 

intertwined with a variety of fact-specific considerations that 

would be more properly developed and examined in the first 

instance by a circuit court rather than this Court. 

A. Original jurisdiction is proper only where 

exigent circumstances warrant this Court’s 

intervention and where no factual 

questions are involved. 

 The Wisconsin Constitution provides that the Supreme 

Court “may hear original actions and proceedings.” Wis. 

Const. art. VII, § 3(2). Generally, “this court will only 
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entertain original jurisdiction in exceptional cases.” State ex 

rel. State Cent. Comm. v. Bd., 240 Wis. 204, 214, 3 N.W.2d 

123 (1942); see also In re Exercise of Original Jurisdiction, 

201 Wis. 123, 128, 229 N.W. 643 (1930). The Wisconsin 

Constitution “granted the original jurisdiction of this court 

for the better and prompter and more authoritative 

protection of public interests. This is its primary and 

controlling object and character.” The Attorney Gen. v. Chi. 

& N.W. R.R. Cos., 35 Wis. 425, 519 (1874). 

 Accordingly, “[i]t is the duty of the court to confine the 

exercise of its original jurisdiction to questions publici juris,” 

and a party wishing to invoke that jurisdiction must make  

“a prima facie showing that the case is one of which it is 

proper for the court to take cognizance.” Id. at 520–21. This 

Court thus determines, on a case-by-case basis, whether a 

matter so importantly affects the rights and liberties of the 

people of Wisconsin as to warrant its intervention. Petition 

of Heil, 230 Wis. 428, 445, 284 N.W. 42 (1939); Wisconsin 

Prof’l Police Assn., Inc. v. Lightbourn, 2001 WI 59, ¶ 4, 243 

Wis. 2d 512, 627 N.W.2d 807 (“The supreme court limits its 

exercise of original jurisdiction to exceptional cases in which 

a judgment by the court significantly affects the community 

at large.”). 

 Although the Wisconsin Constitution thus 

unquestionably gives this Court the power to exercise 

original jurisdiction over matters of public importance, 

whether to exercise that jurisdiction in a particular case 

remains a question of judicial policy. See Application of 

Sherper’s, Inc., 253 Wis. 224, 225–26, 33 N.W.2d 178 (1948). 

A petition for leave to invoke the Court’s original jurisdiction 

thus is addressed to sound judicial discretion. State ex rel. 

Attorney Gen. v. N. Pac. R.R. Co., 157 Wis. 73, 84, 147 N.W. 

219 (1914).  
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 In exercising that discretion, moreover, this Court has 

recognized that it “is primarily an appellate court, and it 

should not be burdened with matters not clearly within its 

province if it is to discharge in a proper and efficient manner 

its primary function.” Petition of Heil, 230 Wis. at 448; see 

also Gymfinity, Ltd. v. Dane County, No. 20AP1927-OA (Wis. 

Sup. Ct. Dec. 21, 2020) (Hagedorn, J., concurring) (“This 

Court is designed to be the court of last resort, not the court 

of first resort.”). Accordingly, the Court has repeatedly  

held that it “will only entertain original jurisdiction in 

exceptional cases,” State Central Committee, 240 Wis. at 214, 

and even then, will grant leave for the exercise of its original 

jurisdiction only “with the greatest reluctance.” In re 

Exercise of Original Jurisdiction, 201 Wis. at 128; see also 

Petition of Heil, 230 Wis. at 447. 

 The exceptional circumstances that may occasionally 

warrant original jurisdiction fall into two main categories: 

(1) the presence of some exigency that merits bypassing the 

ordinary course of litigation; and (2) the absence of issues 

requiring factual development that would be best 

accomplished in a circuit court. 

 As to exigency, the Court has recognized that the true 

spirit of the constitutional grant of original jurisdiction 

requires that even questions publici juris be left to the 

circuit courts, unless there is also a strong showing  

of exigency to support bypassing them. See In re Zabel,  

219 Wis. 49, 50, 261 N.W. 669 (1935); Petition of Heil,  

230 Wis. at 443; Labor & Farm Party v. Elections Bd.,  

117 Wis. 2d 351, 354, 344 N.W.2d 177 (1984). Original 

jurisdiction should not be exercised merely to expedite a 

case, for the convenience of the parties, or to prevent a 

multiplicity of suits. Petition of Heil, 230 Wis. at 448. 

Likewise, the mere fact that it may be desirable to obtain a 

speedy final determination of a question of public 
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importance does not afford a sufficient basis for the exercise 

of original jurisdiction when the ordinary jurisdiction of the 

lower courts is adequate in other respects. See State ex rel. 

Attorney Gen. v. Jelke, 230 Wis. 497, 503 (1939); In re Zabel, 

219 Wis. at 50.  

 Accordingly, even matters publici juris must be 

presented “in such manner as to render the ordinary 

remedies and ordinary jurisdiction of the circuit court so 

inadequate as to necessitate resort to the extraordinary 

jurisdiction of this court.”  In re Zabel, 219 Wis. at 50; see 

also Petition of Heil, 230 Wis. at 441 (the remedy available 

in the lower courts must be either entirely lacking or 

absolutely inadequate). 

 As to factual issues, this Court is rightfully hesitant to 

assume original jurisdiction over cases that require factual 

development and has consistently expressed “great[ ] 

reluctance” to “grant leave for the exercise of its original 

jurisdiction . . . where questions of fact are involved.” In re 

Exercise of Original Jurisdiction, 201 Wis. at 128; see also 

Wis. S. Ct., Internal Operating Procedures § III.B.3 (“The 

Supreme Court is not a fact-finding tribunal,” and for that 

reason “generally will not exercise its original jurisdiction in 

matters involving contested issues of fact.”). It has 

recognized that circuit courts are “much better equipped for 

the . . . disposition of questions of fact than is this court.” 

Cases involving factual questions therefore “should be first 

presented to” circuit courts. In re Exercise of Original 

Jurisdiction, 201 Wis. at 128 (citation omitted).  

 Conversely, the Court typically grants petitions for 

original action only when the parties seek to resolve 

important questions of pure law. See State ex rel. Ozanne v. 

Fitzgerald, 2011 WI 43, ¶ 19, 334 Wis. 2d 70, 798 N.W.2d 

436 (Prosser, J., concurring) (original action proper in part 

because case presented “no issues of material fact”). 
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B. Fabick’s petition does not present any 

exigency that merits intervention by this 

Court, but rather threatens to disrupt an 

election that is already underway. 

 Fabick asserts that this Court’s ruling on the 

challenged election policies and practices “is needed now 

before the next election”—that is, the 2021 spring election—

and that original jurisdiction is therefore warranted. (Pet. 3, 

23.) There are three critical problems with this argument. 

 First, contrary to Fabick’s suggestion, Wisconsin’s 

spring election is not merely “imminent,” it has already 

begun. Local officials have already sent around 400,000 

absentee ballots to voters and around 154,000 have already 

been returned. (Wolfe Aff. ¶¶ 4–5.) The Court therefore 

cannot resolve Fabick’s questions “before the next election”—

that election has already started.  

 Second, any superficial appearance of exigency 

represents an artificial problem Fabick himself created by 

delaying until mid-March to file his petition. The 

Commission released each piece of guidance he challenges at 

least a year ago, and there is no reason he had to wait until 

the midst of this spring election to bring his challenge. 

Simply put, a petitioner cannot appeal to exigency created 

by their own unreasonable delay to justify original 

jurisdiction. 

 This all leads to the third, and most serious, problem 

with Fabick’s belated request. Because the spring election 

has already begun, the intervention he seeks would disrupt 

an ongoing voting process, causing voter confusion and 

potentially disenfranchising voters who already have (or 

plan to) cast absentee ballots in reliance on the challenged 

policies and practices. 
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 This Court recently recognized the problem when 

election challengers “delay[ ] in seeking relief in a situation 

with very short deadlines,” especially where an election “has 

essentially begun.” Hawkins v. WEC, 2020 WI 75, ¶ 5,  

393 Wis. 2d 629, 948 N.W.2d 877. Last-minute changes to 

election procedures can “cause confusion and undue damage 

to . . . the Wisconsin electors who want to vote.” Id. Indeed, 

“[u]nreasonable delay in the election context poses a 

particular danger—not just to municipalities, candidates, 

and voters, but to the entire administration of justice.” 

Trump, 394 Wis. 2d 629, ¶ 30. To minimize that danger, 

“[e]xtreme diligence and promptness are required in 

election-related matters, particularly where actionable 

election practices are discovered prior to the election.” Id.  

¶ 11 (citation omitted). Challengers thus have a “special 

duty to bring their claims in a timely manner.” Id. ¶ 30. 

 The United States Supreme Court concurs with this 

cautious approach. “As an election draws closer,” “[c]ourt 

orders affecting elections . . . can themselves result in voter 

confusion and consequent incentive to remain away from the 

polls.” Purcell v. Gonzalez, 549 U.S. 1, 5 (2006). It has 

therefore “insisted that federal courts not change electoral 

rules close to an election date.” Democratic Nat’l Comm. v. 

Bostelmann, 977 F.3d 639, 641 (7th Cir. 2020). To avoid  

this serious risk of voter confusion, “[i]n the context of  

elections . . . any claim against a state electoral procedure 

must be expressed expeditiously.” Fulani v. Hogsett,  

917 F.2d 1028, 1031 (7th Cir. 1990). 

 Granting Fabick his requested relief now would 

contravene these principles by significantly altering 

absentee voting rules in the midst of the ongoing 2021 spring 

election. Indeed, Fabick admits as much by asking the Court 

to enjoin alleged “ongoing violations of Wisconsin’s election 

statutes as Wisconsin voters cast absentee ballots or head to 
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the polls for the April 6, 2021 statewide election.” (Pet. Br. 

37 (emphasis added).) He is right about this much—by now, 

around 400,000 absentee ballots have already been sent to 

Wisconsin voters and around 154,000 completed ballots have 

already been returned. (Wolfe Aff. ¶¶ 4–5.) This election 

thus “has essentially begun,” just as much as the 2020 fall 

election had begun by the time the Hawkins petitioners filed 

that belated petition. 393 Wis. 2d 629, ¶ 5.  

 The risk of disruption and voter confusion caused by 

granting relief mere days before the April 6 deadline for 

delivering completed absentee ballots is not difficult to spot.  

 Changing these rules at the last minute would risk 

confusing absentee voters who would not be sure which set 

to follow. Can they ask a spouse or other family member to 

deliver their completed ballot, as the Commission advised, or 

must they do it themselves? And where can the ballot be 

returned, for those who do not wish (or do not have enough 

time) to use the mail? Will a convenient drop box be 

available, or must they return the ballot directly to a clerk’s 

office? Does their witness need to be sure to fill out every 

conceivable piece of address information, or can they rely on 

election officials to fill in, say, a missing municipality? The 

confusion caused by these zig-zags could lead some voters to 

simply throw up their hands and avoid voting altogether. 

 Even worse, these last-minute changes would risk 

disenfranchising absentee voters who have already returned 

their ballots in reliance on the challenged guidance. 

Consider voters who deposited their absentee ballots in drop 

boxes. Would those ballots simply be tossed out, without 

giving the voters an opportunity to try again? And what 

about absentee voters who did not ensure their witness filled 

in every conceivable piece of address-related information? 

Would their votes be tossed out without them even knowing 
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or having any chance to cure their witness’s alleged 

mistake?  

 And some of these changes could prevent electors from 

voting altogether. Many absentee voters—whether elderly, 

disabled, or otherwise—face difficulty personally returning 

their ballots and so may have planned to have another 

person do it for them. Cancelling this option now may leave 

them too little time to figure out another way to cast their 

ballots. The same could be true for voters who plan to return 

their ballots in a convenient drop box, only to find out with 

only a few days to spare that none are available.  

 This is not to say there is never a right time to 

challenge election procedures like these. The next statewide 

election will not occur until February 2022, at the earliest.3 

That provides a reasonable and appropriate window of time 

for a litigant to seek relief through the ordinary course of 

litigation. But this petition, filed in the midst of absentee 

voting and just three short weeks before election day, 

arrived far too late.  

C. Fabick’s petition involves intertwined 

factual and legal issues that merit 

development before a circuit court. 

 Fabick’s original action petition should be denied not 

only because it threatens to disrupt an election that is 

already underway, but also because his challenge to various 

Commission policies and municipal practices does not 

present discrete, well-framed questions of pure law that are 

ready for efficient and final resolution by this Court. To the 

 

3 If not enough candidates qualify for the February 2022 

primary election, then the next election would be the April 2022 

general election. 
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contrary, the legal questions presented are intertwined with 

undeveloped fact-specific considerations that would interfere 

with the clear formulation of any court decision. Mixed 

questions like these are best suited to development and 

resolution first by a circuit court, before being presented to 

the state’s highest tribunal. 

 More specifically, Fabick asks this Court to act as a 

court of first resort on the permissibility of three 

Commission policies that interpret and apply various 

statutes related to absentee voting. Those policies, however, 

do not interpret the relevant election statutes in the 

abstract, but rather apply them to a variety of potential 

factual situations with which the legal issues are 

intertwined. And Fabick also asks the Court to determine 

the statutory permissibility of specific municipal practices, 

which plainly involves questions of fact regarding how 

municipalities are actually implementing Commission 

guidance. 

 First, Fabick asks the Court to decide whether 

allowing municipal clerks to fill in certain pieces of witness 

address information on the certificate portion of an absentee 

ballot envelope violates Wis. Stat. § 6.87(6d). Again, that 

provision says an absentee ballot may not be counted if a 

certificate is missing the witness’s “address.” But the precise 

meaning of the undefined term “address” has a “real impact” 

on the answer to this question: “Would a street address be 

enough, but no municipality? Is the state necessary? Zip 

code too? Does it matter if the witness uses their mailing 

address and not the residential address (which can be 

different)?” Trump, 394 Wis. 2d 629, ¶ 49 (Hagedorn, J., 

concurring).  
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 So, resolving the issue Fabick presents would require 

examining factual circumstances such as the type of address 

information missing from the certificate; how much 

information is missing and how much is present; the extent 

to which any missing information can be determined from 

other information that is present on the envelope or from 

readily available and reliable sources of public information; 

and the precise nature and scope of any changes to the 

witness certificate or other corrective actions to be taken by 

the clerk. Fabick does not offer any facts along with his 

petition that would enable the Court to draw the lines 

Trump suggested may need to be drawn. Such an issue is 

best left to development in a circuit court.  

 Second, Fabick asks the Court to decide whether 

allowing a completed, signed, and sealed absentee ballot to 

be placed in the mail or personally delivered to the 

municipal clerk by an individual other than the voter 

violates Wis. Stat. § 6.87(4)(b)1., which provides that 

completed absentee ballots “shall be mailed by the elector, or 

delivered in person, to the municipal clerk issuing the ballot 

or ballots.” Again, answering this question may turn on facts 

such as the identity of the person mailing or delivering the 

absentee ballot, the relationship of that person to the 

absentee voter, the nature and scope of any agency 

relationship between the voter and the person mailing or 

delivering the ballot, and the number of absentee ballots 

being mailed or delivered by a particular person. 

Section 6.87(4)(b)1. does not specify whether an absentee 

ballot is “mailed by the elector” only if the elector personally 

places it in a mailbox, nor does it specify whether a ballot 

can be “delivered in person” to the clerk only by the voter 

himself. Once again, these factual circumstances must be 

developed and considered in order to supply meaningful 

substance to any legal analysis. 
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 Third, Fabick asks the Court to decide whether 

allowing completed absentee ballots to be personally 

deposited in unstaffed drop boxes violates the requirement 

that a ballot be “delivered in person, to the municipal clerk.” 

Wis. Stat. § 6.87(4)(b)1. Once more, the analysis of that 

question is not purely legal, but rather may vary depending 

on such factual circumstances as the location of the drop  

box; whether the drop box is secured, locked, and has  

tamper-evident seals; and whether the chain of custody  

is logged when ballots are collected from the drop box.  

Section 6.87(4)(b)1. does not specify whether an absentee 

ballot is “delivered in person, to the municipal clerk” only if 

it is delivered to the office of the clerk, or whether it also can 

be personally delivered to the clerk in some other location, 

provided that the circumstances of such delivery do not 

contradict any specific statutory requirements.4 Those 

factual circumstances again must be developed and 

considered in order to provide a framework for a legal 

analysis. 

 Finally, Fabick asks the Court to determine the 

statutory permissibility not only of each of the above 

Commission policies, but also of the specific practices of the 

municipal respondents in implementing those policies. Yet 

the petition contains scant allegations about how 

municipalities are actually implementing these policies, 

despite how the varying facts might make a meaningful 

 

4 Compare this to, for instance, other election statutes that 

expressly require certain actions to occur at the clerk’s office. See 

Wis. Stat. §§ 6.86(1)(a)2 (requiring that in-person absentee 

application be made “at the office of the municipal clerk or at an 

alternate site”), 6.87(3)(a) (providing that municipal clerk “shall 

deliver [in-person absentee ballot] to the elector personally at the 

clerk’s office or at an alternate site”). 
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difference, as discussed above. Moreover, municipal 

practices may differ from each other and may have a 

different relationship to the policies as articulated by the 

Commission. Factual development is thus also essential to 

any legal analysis of municipal implementation of 

Commission guidance. 

 In sum, Fabick’s petition raises legal issues enmeshed 

in tangled webs of actual and hypothetical facts. To attempt 

a quick and abstract resolution of them would likely 

generate more questions and additional litigation, rather 

than produce the kind of clarity and orderly development of 

the law that the people need from their highest court. 

Circuit courts are better equipped not only to resolve any 

specific factual disputes that may arise in analyzing these 

matters, but also to afford the parties the opportunity to 

disentangle, sharpen, and focus the hybrid legal-factual 

issues presented. Sound judicial policy thus supports 

denying the petition to allow the controversy to proceed 

instead in a circuit court. 

II. The motion for a permanent or temporary 

injunction should be denied.  

 In parallel with his petition for an original action, 

Fabick also asks this Court to issue a permanent, or 

alternatively, a temporary injunction. Even if this Court 

decided to assume original jurisdiction, it would be 

premature to simultaneously grant Fabick the final relief he 

seeks. And as for an immediate temporary injunction, the 

voter confusion it would cause due to Fabick’s inexplicable 

delay means the balance of equities tilts decisively against 

him. Both requests therefore should be denied. 
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A. Fabick’s requested relief—a permanent 

injunction—should not be granted at this 

early stage. 

 Fabick’s motion for a permanent injunction is an 

improper one given this case’s procedural posture. This 

Court has not even decided whether to assume original 

jurisdiction over the petition. Yet Fabick asks it to put the 

cart before the horse—or at least place them side-by-side—

by issuing a final decision and granting final relief 

simultaneous with assuming jurisdiction. 

 That anomalous request misunderstands basic original 

action procedure. Under Wis. Stat. § 809.70(1), a petitioner 

first “request[s] the supreme court to take jurisdiction of an 

original action.” The Court may then “order the respondent 

to respond . . . on the question of taking original 

jurisdiction.” Wis. Stat. § 809.70(2). Finally, “[t]he court, if it 

grants the petition, may establish a schedule for pleading, 

briefing and submission with or without oral argument.” 

Wis. Stat. § 809.70(3). In other words, the Court should first 

resolve whether to exercise its jurisdiction over the Petition, 

and then proceed to merits briefing and oral argument 

before issuing a final decision. 

 To be sure, the Court does sometimes simultaneously 

resolve requests for both an original action and a temporary 

injunction. But granting temporary relief at the start of a 

case is very different from granting final relief before a case 

even really begins. In the former situation, courts act “when 

necessary to preserve the status quo” which otherwise might 

be irreparably destroyed as the case proceeds. Werner v. A. 

L. Grootemaat & Sons, Inc., 80 Wis. 2d 513, 520, 259 N.W.2d 

310 (1977). That kind of temporary relief might be just as 

necessary in this Court as in ordinary circuit court litigation.  
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 But granting a permanent injunction at this early 

stage would be akin to a circuit court issuing a final 

judgment before a defendant has even answered the 

complaint. Resolving a case like this, before a defendant has 

a meaningful opportunity to prepare a defense, would violate 

basic principles of due process and fairness. Fabick’s 

permanent injunction request should be denied for this 

reason, alone. 

B. Fabick’s alternative request for a 

preliminary injunction also should be 

denied.  

 Seemingly recognizing that his permanent injunction 

request is both anomalous and improper, Fabick 

alternatively seeks a temporary injunction. While this 

alternate request is not also procedurally improper, it 

nevertheless should be denied for largely the same reasons 

as the petition. 

 To obtain temporary injunctive relief a movant must 

show (1) a reasonable probability of success on the merits; 

(2) the lack of an adequate remedy at law; (3) irreparable 

harm in the absence of an injunction; and (4) that the 

balance of equities favors an injunction. See, e.g., Pure Milk 

Prods. Coop. v. Nat’l Farmers Org., 90 Wis. 2d 781, 800,  

280 N.W.2d 691 (1979); Werner, 80 Wis. 2d at 520. 

 Fabick cannot satisfy these factors due to his 

inexcusable delay in seeking relief. That delay places him 

between a rock and a hard place—either the balance of 

equities overwhelmingly favors Respondents, or else he faces 

no irreparable harm.  

 To the extent Fabick seeks temporary relief before the 

upcoming April 6 election, the balance of equities weighs 

decisively against him. Again, the 2021 spring election is 

ongoing—many absentee ballots have already been sent and 



 

20 

received. So, on Respondents’ side of the scale lies the 

statewide “confusion and undue damage to . . . the Wisconsin 

electors who want to vote,” Hawkins, 393 Wis. 2d 629, ¶ 5, 

that a rule change at this late hour would cause. See supra 

Argument I.B.  

 Worse, that confusion and disruption would result 

from Fabick’s own failure to exercise “[e]xtreme diligence 

and promptness” in bringing this challenge. Trump, 394 Wis. 

2d 629, ¶ 11 (citation omitted). Fabick’s claims rest on 

guidance given by the Commission nearly a year ago on two 

issues and almost four-and-a-half years ago on the third. Yet 

he offers no reason whatsoever for why he waited until after 

municipal clerks began mailing absentee ballots for the 2021 

spring election to challenge Commission guidance given so 

long ago. This needless delay should not be rewarded by an 

injunction, especially given how it would whipsaw 

unsuspecting Wisconsin voters who have relied on guidance 

from election officials when planning how to cast their 

ballots. 

 Weighed against this threat of statewide voter 

confusion, disruption, and disenfranchisement, Fabick 

points only to a single purported irreparable harm to 

himself—that his vote will be “diluted.” (Pet. Br. 37.) By any 

metric, the statewide damage caused by a temporary 

injunction would vastly outweigh the purported dilution of 

Fabick’s single vote. And although Fabick also speculates 

about the “potential for fraud or abuse,” the “overzealous 

solicitation of absent electors,” and “undue influence on an 

absent elector” (Pet. Br. 39), he does not explain how a 

temporary injunction might theoretically prevent any of this. 

Even if he had, Fabick offers no evidence whatsoever that 

the challenged practices have actually caused any fraud, 

“overzealous solicitation,” or “undue influence.” These 

hypothetical problems cannot outweigh the statewide 



 

21 

“confusion and undue damage” that a hasty injunction in the 

midst of a statewide election would cause. Hawkins,  

393 Wis. 2d 629, ¶ 5.   

 Fabick’s unjustified delay precisely mirrors that of the 

challengers in Trump. There too, challengers attacked the 

same Commission guidance on witness addresses issued in 

October 2016—there too, “no reason” could explain the delay. 

Trump, 394 Wis. 2d 629, ¶ 18. And even waiting to dispute 

other practices that arose only a little over a month before 

the November 2020 election was “patently unreasonable.” Id. 

¶ 21. Because “[t]he issues raised . . . , had they been pressed 

earlier, could have been resolved long before the election . . . 

[t]he resulting emergency . . . is one of the [petitioner’s] own 

making.” Id. ¶ 30. That analysis applies here with equal 

force and explains why the balance of equities favors 

Respondents. 

 This does not mean temporary injunctions are never 

appropriate in election matters. Rather, it means that 

proper timing is key. A prompt challenge is one brought 

“long before the election,” Id. ¶ 30—and, when addressing 

absentee voting rules, before local officials begin sending 

absentee ballots. This gives a reviewing court time to decide 

the issues, the Commission time to disseminate and explain 

that decision, and voters time to adjust their plans 

accordingly. That model challenge is decidedly not Fabick’s 

here, and the inequity of his request alone merits denying 

temporary relief during an ongoing election. 

 Alternatively, if Fabick would settle for temporary 

relief after the spring election to avoid disruption, his 

request dodges the rock—an unfavorable balance of 

equities—but slams into the hard place—no imminent 

irreparable harm. Even if he accurately speculates about the 

harms the challenged practices might cause, none would 

occur until the next scheduled election in February 2022, at 
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the earliest. That presents plenty of time for a circuit court 

to resolve Fabick’s claims on the merits, well before absentee 

voting begins again. There would be no need to temporarily 

enjoin election practices that would not be used again until 

the beginning of next year.  

 Either way, Fabick’s temporary injunction request 

fails. A pre-election injunction now would inflict too much 

harm on voters statewide, while a post-election injunction 

would simply be unnecessary.  

 Because Fabick’s self-inflicted dilemma alone suffices 

to deny temporary relief, it is not necessary to address the 

merits of his claims at this early stage. Of course, should the 

Court assume original jurisdiction, the Commission would be 

prepared to address the merits on an ordinary briefing 

schedule. But, as this Court has recognized, “[i]nterpreting 

complicated election statutes in days is not consistent with 

best judicial practices” and “puts courts in a difficult spot.” 

Id. ¶ 30. The lesson of litigation surrounding the 2020 

general election is that election disputes like these are best 

dealt with through ordinary litigation, not through expedited 

temporary injunctions ginned up by a challenger’s own 

delay. 
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CONCLUSION 

 Both the petition for an original action and the motion 

for a permanent or temporary injunction should be denied. 

 Dated this 30th day of March 2020. 
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