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STATEMENT OF INTEREST 

The Liberty Justice Center is a national public-interest law firm based 

in Chicago. Liberty Justice Center frequently litigates on behalf of integrity in 

election and campaign-finance administration. See, e.g., Cook County 

Republican Party v. Pritzker, 1:20-cv-04676 (N.D. Ill. 2020); Cooke v. Illinois 

State Bd. of Elections, 2019 IL App (4th) 180502.  

ARGUMENT 

I. Electors whose votes are diluted by fraudulent or unlawful 
votes have standing to challenge those votes. 

The “right to vote” includes the right to ensure that one’s “vote counts 

with full force and is not offset by illegal ballots.” See League of Women Voters 

v. Walker, 2014 WI 97, ¶ 54 (citing Reynolds v. Sims, 377 U.S. 533, 555 (1964)). 

Courts and elections officials must “ensur[e] that a constitutionally qualified 

elector’s vote is not diluted by fraudulent votes.” Id. 

Like this Court in League of Women Voters, federal courts also recognize 

that illegitimate or fraudulent votes dilute the effect of legitimate ballots. 

Purcell v. Gonzalez, 549 U.S. 1, 4 (2006) (per curiam) (“Voters who fear their 

legitimate votes will be outweighed by fraudulent ones will feel 

disenfranchised. The right of suffrage can be denied by a debasement or 

dilution of the weight of a citizen’s vote just as effectively as by wholly 

prohibiting the free exercise of the franchise.”); Reynolds v. Sims, 377 U.S. 533, 
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555 (1964) (“The right to vote can neither be denied outright, nor destroyed by 

alteration of ballots, nor diluted by ballot-box stuffing.”); Wesberry v. Sanders, 

376 U.S. 1, 17 (1964) (“Not only can this right to vote not be denied outright, it 

cannot, consistently with Article I, be destroyed by alteration of ballots or 

diluted by stuffing of the ballot box.”); Baker v. Carr, 369 U.S. 186, 208 (1962) 

(“A citizen’s right to a vote free of arbitrary impairment by state action has 

been judicially recognized as a right secured by the Constitution, when such 

impairment resulted from dilution by a false tally; or by a refusal to count votes 

from arbitrarily selected precincts, or by a stuffing of the ballot box.”); United 

States v. Saylor, 322 U.S. 385, 388 (1944) (“[T]he elector’s right intended to be 

protected is not only that to cast his ballot but that to have it honestly 

counted.”); Crawford v. Marion Cty. Election Bd., 472 F.3d 949, 952 (7th Cir. 

2007) (“[V]oting fraud impairs the right of legitimate voters to vote by diluting 

their votes--dilution being recognized to be an impairment of the right to 

vote.”); Ohio Republican Party v. Brunner, 544 F.3d 711, 713 (6th Cir. 2008).  

Thus, because fraud is a dilution of the right of legitimate voters to have 

their votes count fully, an individual voter has standing to challenge an illegal 

ballot, or a practice that leads to an illegal ballot, that would cancel out his or 

her legitimate vote. Judicial Watch, Inc. v. King, 993 F. Supp. 2d 919, 924 (S.D. 

Ind. 2012). See Logerquist v. Bd. of Canvassers, 150 Wis. 2d 907, 913 (Ct. App. 

1989) (“Under sec. 6.48, any registered elector of a municipality may challenge 
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the registration of any other registered elector on grounds that the challenged 

elector is not qualified to vote.”) 

II. The Court should grant the petition to clarify the status of 
WEC’s “guidance” documents.   

One of the issues necessarily at the heart of this case is the legal status 

of WEC manuals and memoranda. If these manuals and memoranda are 

merely “guidance,” Trump v. Biden, 2020 WI 91, ¶¶ 18, 251, then they are 

wholly without legal authority. SEIU, Local 1 v. Vos, 2020 WI 67, ¶ 102. If 

these documents lack legal authority, then WEC’s commissioners have no 

business being defendants in this case. Otherwise, suing WEC is like suing the 

author of a law review article or blog post that a municipal clerk read while 

trying to decide whether he can correct absentee applications. 

If, on the other hand, the WEC has “decree[d] its own election rules” and 

“ma[d]e the law governing elections,” Trump, 2020AP1971-OA, Order at 5 

(R.G. Bradley, J., dissenting from denial of petition for original action), without 

following the proper procedure for doing so, then those rules are invalid. Wis. 

Hosp. Ass’n v. Nat. Res. Bd., 156 Wis. 2d 688, 704 (Ct. App. 1990). 

 
1 Accord Trump v. Evers, No. 2020AP1971-OA, Order at 4 (Wis. Dec. 3, 2020) 
(Roggensack, C.J., dissenting from denial of petition for original action) (WEC 
documents are “advising clerks” or “advice”); Jefferson v. Dane Cty., 2020 WI 
90, ¶13 (WEC’s “official guidance”).  
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Thus, before determining whether WEC’s statutory interpretation is 

accurate, this Court must confront whether WEC’s interpretations have any 

legal standing at all in the first place. This question must be resolved, 

especially because of this Court’s holding in Jefferson v. Dane County: “county 

clerks are not to interpret Wisconsin's election laws and make declarations 

based on those interpretations. It is the WEC that is responsible for guidance 

in the administration and enforcement of Wisconsin's election laws, not the 

county clerks.” 2020 WI 90, ¶ 24.  

If WEC’s interpretations in its numerous manuals and memoranda are 

just guidance with zero legal force or weight, see SEIU, but county clerks also 

lack the power to interpret Wisconsin election law, see Jefferson, then it’s the 

wild west for election administration. Clerks can’t make their own 

interpretations, but they also can’t rely on WEC’s interpretations in its 

manuals and memoranda. That is a scenario that benefits no one. 

The Court should grant the petition and direct the parties to brief 

whether the WEC’s documents meet the five-part test consistently used by this 

Court to determine whether an agency has issued an unpromulgated rule. Wis. 

Legislature v. Palm, 2020 WI 42, ¶ 16; id. at ¶ 198 (Hagedorn, J., dissenting). 

Accord Citizens for Sensible Zoning, Inc. v. Dep’t of Nat. Res., 90 Wis. 2d 804, 

814 (1979).  
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Whether or not the WEC Commissioners are proper defendants is a 

necessary predicate to resolving this case, but it is not a sufficient one. Whether 

or not WEC’s Commissioners remain in the case as defendants, the Court must 

still decide the questions presented by the Petitioner as to the local election 

administrators who will remain in the case regardless. These local election 

officials have an election to run on April 6, and more after that, and they need 

definitive answers from this Court as to the legality of ballots cast in those 

elections. Thus, though the Court should not skip over the question of the 

nature of WEC’s manuals and memoranda, as it did in Jefferson, it also must 

not skip over the merits questions presented by Petitioner.  

CONCLUSION 

The Court should grant the petition, decide that the petitioner has 

standing, direct the parties to address the legal nature of WEC’s memoranda 

and manuals, and answer the questions presented so local election 

administrators have clarity as to the law. 

Respectfully submitted, 
 
 

 
 
APRIL 1, 2021 
 
 
 
 
 

/s/ Daniel R. Suhr 
Daniel R. Suhr 
  Counsel of Record 
  Wis. Bar No. 1065568 
LIBERTY JUSTICE CENTER 
208 S. LaSalle St., Ste. 1690 
Chicago, IL 60604 
(312) 263-7668 
dsuhr@libertyjusticecenter.org 
  Counsel for Amicus Curiae 
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