
 

 

 

THIS DOCUMENT WAS PREVIOUSLY FILED VIA E-MAIL 

No. 2020AP1718 - OA 

In the Supreme Court of Wisconsin  

Jeré Fabick 

Petitioner, 

 

v.  

 

Tony Evers, in his Official Capacity as the Governor of Wisconsin 

Respondent.  

__________________________________________________________________ 
 
PETITIONER’S REPLY IN SUPPORT OF HIS EMERGENCY MOTION 

FOR A TEMPORARY INJUNCTION 
 

 

Matthew M. Fernholz (WI Bar No. 1065765) 
CRAMER, MULTHAUF & HAMMES, LLP 
1601 East Racine Ave., Ste. 200 
P.O. Box 558  
Waukesha, WI 51387 
(262) 542-4278 
(262) 542-4270 (Fax) 
mmf@cmhlaw.com 
 
Attorney for Petitioner 

 

 

 

 



 

1 

 

INTRODUCTION 

After repeatedly telling this Court that the Legislature had the power to end the 

state of emergency at any time with a joint resolution, Governor Evers now asserts a 

new position:  losing potential federal funds is a “disaster” that justifies a continuation 

of the “public health emergency.”  The Governor’s circular argument that the absence 

of a state of emergency declaration could create a “disaster” justifying the issuance of 

a state of emergency declaration is nonsensical.  Moreover, the Governor’s assertion 

that the potential loss of federal funds necessitated the issuance of his recent order is 

completely disingenuous, as the Legislature passed a bill allowing the Governor to 

declare a limited state of emergency exclusively for the purpose of maintaining federal 

funds.  Rather than accept this limit on his power, the Governor rejected the 

Legislature’s offer and re-imposed the same sweeping state of emergency as his 

previous five executive orders. 

It is apparent that Governor Evers believes the only limits Wis. Stat. § 323.10 

places on his ability to declare a state of emergency are those limits the Governor 

chooses to place on himself.  That is not how our system of government works.  This 

Court must step in to put an end the Governor’s unlawful conduct and issue a 

temporary injunction restraining enforcement of Executive Order 105 and any similar 

subsequent emergency declarations pending the outcome of this case.   
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ARGUMENT 

I. Executive Order 105 is Not a New and Distinct Issue, but a 
Continuation of the Governor’s Same Unlawful Conduct 

A. Loss of Federal Benefits Cannot Cause a Disaster Justifying a 
State of Emergency 

The Governor first argues that Executive Order 105 is a new statutory 

“disaster” because if Wisconsin were not in a state of emergency, then it would lose 

federal funding causing an “economic and food security disaster.”  (Resp. Br. at 10.)  

This argument is breathtaking in its assertion of executive power, and must be rejected.   

Essentially, the Governor claims that by passing the Joint Resolution, which 

ended the state of emergency, the Legislature has caused the loss of FoodShare 

benefits.  This loss, in turn, results in a disaster under Wis. Stat. § 323.10, which creates 

a new statutory justification for the Governor to claim the extraordinary powers 

granted by that statute.  The Governor is thus accusing the Legislature of causing a 

“disaster” by issuing the Joint Resolution.  In other words, the Legislature’s act 

disapproving and stripping the Governor’s emergency powers itself enables the 

Governor to possess those powers. 

The scope of this argument is remarkable.  It is unclear when the Governor 

would ever have to relinquish his emergency powers if even the Legislature’s issuing a 

joint resolution pursuant to § 323.10 is insufficient to end the state of emergency.  

Indeed, this argument would presumably allow the Governor to ignore an order from 

this Court if he determined that the Court’s decision would also cause the loss of Food 

Share benefits, resulting in yet another “disaster.”  This is no exaggeration for effect.  
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At the end of his response brief, the Governor amazingly asks this Court—should it 

find Executive Order 105 unlawful—to stay its decision to allow the Governor to issue 

another emergency order.  (Resp. Br. at 16-17.)      

Moreover, there is no statutory basis for the Governor’s position that loss of 

federal funding is a “disaster” or a “public health emergency.”  “Disaster” is defined as 

“a severe or prolonged, natural or human-caused, occurrence that threatens or 

negatively impacts life, health, property, infrastructure, the environment, the security 

of this state or a portion of this state, or critical systems, including computer, 

telecommunications, or agricultural systems.”  Wis. Stat. § 323.02(6).  Is the Governor’s 

position seriously that any loss of federal money constitutes an occurrence that 

“negatively impacts life” such that the Governor may unilaterally impose a state of 

emergency?  Or that a reduction in federal grants constitutes an “illness or health 

condition” that could lead to a “large number of deaths or serious or long-term 

disabilities among humans.”  Wis. Stat. § 323.02(16).  If that were true, the Governor’s 

authority to impose a state of emergency would be limited only by his imagination. 

The Governor’s exercise of raw unilateral power must be rejected.1 

 

 

 

 
1 Though the Court need not reach the issue of nondelegation, this also highlights why adopting the 
Governor’s argument would cause significant constitutional problems, as he will have empowered 
himself to ignore the other branches of state government. 
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B. Governor Evers’ Position That Executive Order 105 is Justified by 
a Potential Loss of FoodShare Benefits is Disingenuous, as He 
Vetoed a Bill That Would Have Allowed Him to Declare a State 
of Emergency to Maintain the Benefits 

 
Governor Evers asserts Executive Order 105 was justified in its entirety because 

without the state of emergency declaration, Wisconsin would lose federal funding 

through the FoodShare program.  It is remarkable the Governor is presenting this 

argument to the Court.  As the Governor notes in his response brief, he was presented 

with a bill (Assembly Bill 1) that would have given him such authority.  That bill, 

entitled “Public Health Emergency Declaration,” provided that “[n]otwithstanding the 

expiration or termination of a public health emergency by the legislature by joint 

resolution or by the governor, the governor may issue a subsequent executive order 

under s. 323.10 declaring a public health emergency related to the COVID-19 

pandemic solely for the purpose of receiving emergency or other allotments . . . .”  Wis. 

Assem. Am. 2, to S. Am. 1, to Assem. Am. 1, to S. Substitute Am. 1, to Assem. B. 1 

(Jan. 28, 2021).2  However, the Legislature was explicit that, aside from activating the 

National Guard, the “governor may not exercise any other emergency powers during 

a public health emergency declared under this subsection.”  Id.  Rather than take the 

Legislature’s offer to continue the state of emergency for the limited purpose of 

receiving emergency federal funding, the Governor vetoed the bill.3  In a moment of candor, 

 
2 Available https://docs.legis.wisconsin.gov/2021/related/amendments/ab1/aa2_sa1_aa1_ssa1_ab1.   

3 Available at https://docs.legis.wisconsin.gov/2021/related/journals/assembly/20210205efe1/_70.   

https://docs.legis.wisconsin.gov/2021/related/amendments/ab1/aa2_sa1_aa1_ssa1_ab1
https://docs.legis.wisconsin.gov/2021/related/journals/assembly/20210205efe1/_70
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the Governor’s veto statement dimly referenced the restrictions the bill would place on 

the Department of Health Services to limit gatherings.4 

 The Governor’s veto of Assembly Bill 1 came on February 5, 2021, the day after 

his lightning-quick executive order to re-impose the state of emergency following the 

Legislature’s Joint Resolution terminating the state of emergency.  In other words, 

when Governor Evers re-imposed the state of emergency on February 4 for the 

proffered reason of maintaining FoodShare benefits, he was well aware that the 

Legislature was willing to grant him the authority he desired.  Instead, the Governor 

rejected the Legislature’s offer as too restrictive of his exercise of unilateral power, and 

re-imposed a broad state of emergency with all the attendant powers as his five 

previous emergency order declarations.   

 In a bit of legal jujitsu, the Governor actually cites to Assembly Bill 1 as proof 

the Legislature supports the Governor’s decision to ignore the Joint Resolution 

terminating the state of emergency.  “[W]ithout regard to the Governor’s veto”—as 

though the veto could be ignored—the Governor argues that “the Legislature’s passage 

of 2021 Assembly Bill 1 demonstrates legislative intent to authorize the Governor to 

declare a new state of emergency for the purpose of ensuring eligibility for federal 

emergency funds, notwithstanding the Legislature’s revocation of a previous 

emergency declaration.”  (Resp. Br. at 12.)  This argument is facially absurd.  Just as a 

parent who permits a child to take one cookie from the jar is not tacitly approving the 

 
4 Id. (“Among other provisions, the bill limits the Department of Health Services and local health 
officers authority relating to gatherings.”).   
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child eating every cookie in the jar, the Legislature’s limited grant of power to declare 

an emergency for the sole purpose of maintaining FoodShare benefits was not a blank 

check to reimpose a state of emergency based on a continuous public health 

emergency.  This is particularly true here given the Legislature’s express condemnation 

in the Joint Resolution of the Governor’s previous executive orders declaring a state 

of emergency after May 2020.   

C. Executive Order 105 is Unlawful and This Court Should Declare it as 

Such as Part of this Original Action 

 The Governor next argues that the Court should deny Fabick’s injunction 

motion on the grounds that “this original action is not the proper vehicle to address 

the distinct questions Fabick raises about Executive Order 105.”  (Resp. Br. at 12.) 

According to the Governor, Fabick’s motion presents a “new and distinct original 

action.”  (Id.)  Contrary to the Governor’s assertion, Fabick’s petition requested “a 

declaration that Governor Evers’ authority under § 323.10 to declare a state of 

emergency in response to a single public health emergency is limited to a single 60-day 

period provided under the statute.”  (Pet., ¶30(b).)  That is why Fabick has moved this 

Court to take judicial notice of Executive Orders 95 and 104, which were issued 

following oral argument.5  Executive Order 105 is only distinct in that it was the first 

executive order issued that directly contradicted legal positions the Governor presented 

to this Court. Like the Executive Orders that preceded it which are the subject of this 

 
5 This Court granted the motion to take judicial notice of Executive Order 95 on December 18, 2020.  
The Court has yet to rule upon the motion to take judicial notice of Executive Order 104.   
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action, Executive Order 105 was also issued long after the 60-day time period provided 

in § 323.10 expired.  

 Moreover, the Governor has acknowledged that the legality of Executive Order 

105 would need to be resolved by this Court.  In an interview shortly after Fabick filed 

his motion for an injunction against Executive Order 105, the Governor was asked 

about the Joint Resolution terminating the state of emergency.  In response to a 

question of how he would react if Executive Order 105 were overturned by the 

Legislature, the Governor answered, “Well they, they could . . . . at the end of the day, 

they and I can go back and forth on this forever, but the Supreme Court of the state 

will make the final decision, because that’s where all these lawsuits are ending up.”  

(Governor Evers’ UpFront interview, Feb. 14, 2021, at 8:08 mark.)6 

II. Fabick Has Standing to Challenge Executive Order 105 

The Governor again claims that only the Legislature can challenge Executive 

Order 105 because Fabick does not have standing to bring such a claim.  (Resp. Br. at 

14.)  The Governor is wrong on the law.  In fact, Wisconsin courts have recognized 

taxpayer standing to challenge unlawful government action even absent direct funding 

disbursements.  In Coyne v. Walker, a group of teachers challenged the constitutionality 

of 2011 Wis. Act 21’s changes to the administrative rulemaking process as applied to 

the Department of Public Instruction.  The State Defendants moved to dismiss on the 

grounds that “Act 21 does not require the expenditure of public funds.”  Coyne, 2015 

 
6 Available at https://www.wisn.com/article/upfront-recap-evers-thinks-his-plan-to-legalize-tax-
recreational-marijuana-could-pass-budget/35498887.   

https://www.wisn.com/article/upfront-recap-evers-thinks-his-plan-to-legalize-tax-recreational-marijuana-could-pass-budget/35498887
https://www.wisn.com/article/upfront-recap-evers-thinks-his-plan-to-legalize-tax-recreational-marijuana-could-pass-budget/35498887
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WI App 21, ¶10, 361 Wis. 2d 225, 862 N.W.2d 606, aff’d, 2016 WI 38, 368 Wis. 2d 444, 

879 N.W.2d 520, overruled on other grounds by Koschkee v. Taylor, 2019 WI 76, 387 Wis. 2d 

552, 929 N.W.2d 600.  The court of appeals rejected this argument on standing, holding 

that the “implement[ation]” of “unconstitutional procedures for the promulgation of 

administrative rules” would increase costs to the Department of Public Administration, 

and therefore the teachers “sufficiently alleged standing as taxpayers.”  Id., ¶¶12-13.  

The State Defendants abandoned their standing argument before the Wisconsin 

Supreme Court.  Coyne, 368 Wis. 2d 444, ¶28.  Ironically, Governor Evers—who at the 

time of Coyne was the Superintendent of Public Instruction and thus named as a 

defendant in the case—took “the same position” as the challengers “throughout this 

litigation.”  Id., ¶10. 

Accordingly, the issue of Executive Order 105’s lawfulness is properly before 

this Court. 

III. Fabick’s Motion Meets the Criteria for a Temporary Injunction 

Entry of a temporary injunction is warranted when:  “(1) the movant is likely to 

suffer irreparable harm if a temporary injunction is not issued; (2) the movant has no 

other adequate remedy at law; (3) a temporary injunction is necessary to preserve the 

status quo; and (4) the movant has a reasonable probability of success on the merits.”  

Serv. Employees Int'l Union, Local 1 v. Vos, 2020 WI 67, ¶93, 393 Wis. 2d 38, 946 N.W.2d 

35 (citations omitted).  Fabick addressed these factors in his initial brief, and 

reincorporates them by reference.  In fact, Fabick’s request is now in a stronger position 

than it was prior to the Governor’s response brief.  This is so because at the time Fabick 






