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 Parents Join WILL’s Lawsuit to Stop Discrimination by Public Schools 
Open enrollment lawsuit now includes five parents, six children with disabilities 

 

March 3, 2015 – On behalf of two additional parents and their disabled children, WILL has 

named Shorewood School District and Paris School District as additional defendants in its 

existing lawsuit for violating federal disability law by discriminating against children with 

disabilities.  CJ Szafir, WILL Education Policy Director, explains, “Wisconsin’s open enrollment 

program gives parents the freedom to find a public school that best meets their child’s 

individualized needs.  But, school districts are permitted to reject applications from children with 

disabilities while still accepting students without disabilities.”  Last year, over 1,000 children 

were denied access to the open enrollment program because they were disabled.  He added, “We 

filed a lawsuit to end this blatant form of discrimination because all children, regardless of 

whether they have a disability, deserve equal access to Wisconsin’s open enrollment program.” 

 

Last Friday, WILL amended its existing lawsuit, S.W. v. Evers, to include two more parents and 

their children with disabilities as plaintiffs.  The original complaint was filed on behalf of three 

other families.  The situations of the two new families illustrate the “two-track” open enrollment 

system that discriminates against children with disabilities: 

 

 In 2012, one family applied for open enrollment to send their children – identical twins – to 

Paris School District for Kindergarten to start their schooling.  In May 2012, Paris accepted 

the transfer applications for both children.  But, shortly after, Paris school officials 

determined that one child had a disability.  In August, less than a month before school 

began, Paris retroactively rejected the open enrollment application because the child was 

disabled.  Yet, the other twin, who does not have a disability, did not have his application 

rejected.       

 

 In early 2014, a different family, in seeking to leave the local Milwaukee public school, 

applied to transfer into Shorewood School District for the 2014-2015 school year.  In May 

2014, Shorewood accepted the open enrollment application and in September, the child 

started the 3
rd

 grade.  But, on October 8, 2014, Shorewood abruptly sent the child home, 

telling him that he could no longer attend Shorewood Schools.  Shorewood determined that 

he had a disability and retroactively revoked his open enrollment application because of the 

disability.  Even after the family won an appeal with DPI, their child has not been able to 

re-enroll into Shorewood Schools.    
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On November 19, 2014, WILL filed a lawsuit to end the discriminatory aspects of the open 

enrollment process.  Our lawsuit alleges that the “two-track” system for Wisconsin’s open 

enrollment program violates federal disability law, including the Americans with Disabilities 

Act, and is unconstitutional under the Equal Protection Clause of the Fourteenth Amendment of 

the U.S. Constitution.  We are not seeking to stop the open enrollment program, but rather 

demanding that children with disabilities should be treated the same under the open enrollment 

law as children without disabilities.  This would put Wisconsin’s open enrollment program in 

line with that of Minnesota and other Midwestern states that treat all open enrollment 

applications equally, regardless of disability status. 

 

The existing lawsuit is pending before Judge William Conley in the U.S. Western District Court 

of Wisconsin.  Besides Shorewood Schools and Paris Schools, the defendants in the lawsuit 

include: the Superintendent of Public Instruction Tony Evers, the Wisconsin Department of 

Public Instruction, Elkhorn Area School District, Greendale School District, and Muskego-

Norway School District.  Summary judgment motions are due at the end of June 2015. 

 

The amended complaint is available upon request.   
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The Wisconsin Institute for Law & Liberty is a non-profit, public interest law center promoting the public 

interest in constitutional and open government, individual liberty, and a robust civil society. 

Further inquiries may be directed to Mr. Esenberg at rick@will-law.org. 
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