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WILL Submits Testimony for Right to Work Hearing 

 
March 2, 2015 – WILL President Rick Esenberg has submitted written testimony to the Assembly 

Committee on Labor regarding the legality and constitutionality of Assembly Bill 61, the Right to 

Work legislation.  This testimony largely follows what he testified to at the Senate Committee on 

Labor on February 24.  According to Esenberg, “While you’re going to hear quite a bit about the 

supposed evils of “free riders,” the fact is that some workers don’t want what the union is selling. 

While opponents of right to work call them “free loaders,” it makes just as much sense to call them 

“prisoners” – people who are forced to go along with what they don’t want, but to pay for it. They can 

escape only if they quit their jobs and leave their families without an income.” 

 

He added, “The scope of potential legal challenges is limited only by the reach of the human 

imagination. I can’t rule out the possibility that AB 61 will attract litigation. But that litigation is 

unlikely to succeed. Whether or not Wisconsin will have a right to work law is a decision for this 

body.”   

 

The full written testimony can be found on the following pages. 

 

 

****** 

 
The Wisconsin Institute for Law & Liberty is a non-profit, public interest law center promoting the public interest in 

constitutional and open government, individual liberty, and a robust civil society. 

Further inquiries may be directed to Mr. Esenberg at rick@will-law.org. 
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To: Representatives on the Assembly Committee on Labor 

From: Rick Esenberg, President of the Wisconsin Institute for Law & Liberty (WILL) 

Date:  March 2, 2015 

 

Written Testimony on the Legality and Constitutionality of AB 61 
 

As members are certainly aware, almost every significant piece of legislation is followed 

by litigation. At the end of the day, most laws remain standing. Act 10 survived. With the 

exception of a single and not very significant boundary change, redistricting survived. 

After a long fight, voter ID will survive. 

And so would the legislation before you. 

You have heard that right to work legislation injects the government into a “free market” 

transaction. Aren’t we just interfering with a voluntary agreement between a unioin and 

an employer – through collective bargaining – to exclude those who won’t financially 

support the union. The truth is that collective bargaining is anything but voluntary. It is 

a creation of – and riddled with – governmental coercion. 

As you know, the National Labor Relations Act confers important privileges on 

recognized unions. Employers are forced to recognize unions who obtain the support of 

half plus one of employees. These unions then become, by law, the exclusive bargaining 

agent for all employees – not just those who actually want such representation. 

Dissenting employees who do not wish to be represented by the union cannot opt out. In 

addition, employers are obligated to negotiate in good faith with these unions on legally 

designated mandatory subjects of bargaining. There are legal remedies available to them 

when employers allegedly do not do so. While it’s easy to say that there is nothing 

remarkable about negotiating in good faith, there is something remarkable about being 

able to complain to a third party – to have a legal right to an administrative or judicial 

remedy – when I believe that the people across the table haven’t done so. Most of us in 

most contexts don’t have that. 
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These are substantial benefits for unions – benefits they would not have without the 

National Labor Relations Act. In return, the Act imposes a corresponding duty. If they 

choose to be the exclusive representative of all employees, they must represent all 

employees who are bound by their negotiations. They have a duty of fair representation. 

You have heard disagreement about whether a union may avoid this duty of fair 

representation by seeking to represent “members only.” There is a legal debate about 

that, but the key for us is that it certainly could do so if it gives up the privileges – forced 

recognition, exclusive representation, mandatory bargaining – that I just described. They 

won’t do that. 

Whether or not these legal privileges for unions are a good idea, they impose significant 

burdens on dissenting employees. These workers can’t opt out of union representation. 

They must accept what they do not want. They can’t negotiate on their own behalf. More 

productive workers who don’t want lockstep compensation systems; younger workers who 

don’t believe that seniority should be the sole determinant of who is laid off; workers who 

would rather have steady employment at a lower wage than the bust and boom cycle of 

layoffs and callbacks; those who don’t like the causes that the unions support – all must 

go along with whatever the union decides.  

While you’re going to hear quite a bit about the supposed evils of “free riders,” the fact is 

that some workers don’t want what the union is selling. While opponents of right to work 

call them “free loaders,” it makes just as much sense to call them “prisoners” – people 

who are forced to go along with what they don’t want, but to pay for it. They can escape 

only if they quit their jobs and leave their families without an income. 

That has implications for the legal landscape. If a collective bargaining agreement 

compels all employees to financially support the union, dissenting employees, who are 

bound by law to that agreement, will be forced to associate with an organization they do 

not wish to associate with and support speech they do not support. In Communications 

Workers of America v. Beck, the United States Supreme Court construed the Act to 

permit mandated payments only in an amount sufficient to cover collective bargaining 

expenses, but this is only a partial remedy, and inadequate remedy.  
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While the United States Supreme Court has not struck down state and federal laws that 

permit these arrangements – it has generally upheld them – it has also recognized that 

the compelled speech and association they cause is something of an anomaly; something 

that would normally not be justified by avoiding a “free rider” problem. Recent decisions, 

such as Knox v. Service Employee, Int’l Local 1000, 132 S.Ct. 2277 (2012), and Harris v. 

Quinn, 134 S.Ct. 2618 (2014), while not directly applicable here, have called them into 

question. In Harris, for example, the Court noted that “[a]gency-fee provisions impose a 

heavy burden on the First Amendment interests of objecting employees,” id. at 2643, and 

that “free-rider arguments are generally insufficient to overcome First Amendment 

objections.” Id. at 2657. 

But to say that such arrangements are constitutionally permitted does not mean they are 

constitutionally required. Congress, as you know, has permitted states to offer greater 

protection to dissenting workers. While federal law permits union security or agency fee 

arrangements, it also gives states the power to prohibit them. Section 14(b) of the 

National Labor Relations Act permits states to choose whether to ban collective 

bargaining agreements that require membership in a labor organization as a condition of 

employment. Because courts have interpreted “membership” broadly, Wisconsin is free to 

prohibit collective bargaining agreements that require either union membership OR 

compelled financial support of a union – such as so-called “fair share” fees. 

The United States Supreme Court acknowledged this in Retail Clerks International v. 

Schermerhorn, 373 U.S. 746 (1963). Just last year the Seventh Circuit Court of Appeals 

rejected a claim that a law like AB 61 was inconsistent with federal law in Sweeney v. 

Pence, 767 F.3d 654, 660-664 (2014). There is no case that has held that a law such as AB 

61  violates or is preempted by the NLRA and, indeed, twenty four states have enacted 

right to work laws, most of which prohibit agency fee relationships. 

There would be no federal constitutional claim against AB 61. There is no 

constitutional right to laws establishing collective bargaining and, while workers 

certainly have the right to join together, this does not include the right to compel others 

to associate with them, or to financially support them, or to exclude from employment 
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those who will do neither. As the United States Supreme Court put it long ago, “[t]he 

constitutional right of workers to assemble, to discuss and formulate planes for 

furthering their own self interest in jobs cannot be construed as a constitutional 

guarantee that none shall get and hold jobs except those who will join in the assembly or 

will agree to abide by the assembly’s plans.” Lincoln Federal Labor Union No. 19129 v. 

Northwestern Iron & Metal Co., 335 U.S. 525, 531 (1949). 

Sometimes unions argue that right to work is an unconstitutional “taking” of property 

without just compensation. In Sweeney v. Pence, the Seventh Circuit rejected this. This 

conclusion flows from the legal framework – legal privileges triggering a duty of fair 

representation – I just described. The unions argued that because federal law requires 

representation of all employees, prohibiting agency fees would diminish its resources. It 

is unclear that this could be a taking – the law often requires private parties to do things 

for which they are not compensated and that will diminish their resources. Nor, the 

Sweeney court noted, is it clear that if fair representation combined with a prohibition of 

agency fees is a taking, why the proper remedy would not be to strike down the federal 

law requiring fair representation rather than the state right to work statute. 

But even more fundamentally, there is no taking of anything without compensation. The 

Seventh Circuit held that “the union is justly compensated by federal law’s grant to the 

Union the right to bargain exclusively with the employer. The reason the Union must 

represent all employees is that the Union alone gets a seat at the bargaining table.” 

Sweeney, 767 F.3d at 666. 

Unions have also attempted to argue that right to work laws impair their free speech 

rights because they will have less money to speak than they would if they were permitted 

to collect agency fees. The Seventh Circuit in Sweeney rejected that argument as well. 

The United States Supreme Court, it noted, has made clear that “unions have no 

constitutional entitlement to the fees of non-member employees.” Davenport v. Wash. 

Educ. Ass’n, 551 U.S. 177, 185 (2007). A long line of cases have held that the government 

need not pass laws that remove obstacles to speech that are not of the government’s own 

creation or to directly or indirectly subsidize speech. See, e.g., Ysursa v. Pocatello Educ. 
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Ass’n, 555 U.S. 353, 358 (2009); Regan v. Taxation With Representation of Washington, 

461 U.S. 540, 549-50 (1983). The Seventh Circuit noted that while right to work laws 

may make it more difficult to collect as much funds as would be the case were the union 

unable to compel payments from those who cannot decline its representation, a state is 

“‘under no obligation to aid the union in their political activities.’” Id. at 669, quoting 

Ysursa, 555 U.S. at 359. 

Moreover, as the court noted, there are competing speech rights at stake. Laws that 

compel workers to support a union’s speech impair their own. There is no basis for 

preferring one over the other. 

In Sweeney, the Seventh Circuit also made clear that any equal protection challenge to 

right to work – any argument that unions were being placed at a disadvantage vis-à-vis 

some supposedly comparable group -- need only pass “rational basis review.” Right to 

work, it concluded, enacted to address the burdens imposed on dissenting employees 

“passed the low bar of rational basis review with ease.” Id. at 668. 

The absence of a federal constitutional claim presages the absence of successful challenge 

under the state constitution. There are parallel – or “cognate” – guarantees of equal 

protection and freedom of speech and association under our state constitution. See WIS. 

CONST. Art. I, sec. 1 (equal protection); Art. I, sec. 3 (speech); Art., sec. 4 (petition and 

assembly). As long as this does not conflict with the United States Constitution, the 

Wisconsin Supreme Court is not obligated to interpret these provisions in the same way 

as the United States Supreme Court has interpreted corresponding federal constitutional 

provisions. It is free, in general, to interpret the state constitution to extend greater 

protection of the pertinent liberties than the federal “baseline.” So, for example, while 

Wisconsin could not extend less protection to speech or religious liberty than are 

guaranteed to persons under the United States Constitution, it can generally extend 

more. 

But it normally does not do so. In particular, the Wisconsin Supreme Court has 

consistently interpreted the speech, assembly, equal protection, and takings provisions of 

the Wisconsin Constitution “in lockstep” with the United States Supreme Court’s 
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interpretation of the parallel provisions of the United States Constitution. See, e.g., 

Madison Teachers, Inc. v. Walker, 2014 WI 99, ¶ 23; County of Kenosha v. C & S 

Management, Inc., 223 Wis. 2d 373, 388, 588 N.W.2d 236 (1999). There is no reason to 

think it would not do so here. 

Last year’s decision upholding Act 10 is instructive. In Madison Teachers v. Walker, the 

plaintiffs made only state constitutional arguments, relying on those provisions of the 

Wisconsin Constitution that parallel the First Amendment. They repeatedly said they 

were not arguing that the Wisconsin Constitution, unlike the United States Constitution, 

should be interpreted to create a constitutional right to collective bargaining in the public 

sector. The Court, accepting that concession, noted that it was “prudent” because it was 

“well established law,” citing the United States Supreme Court’s refusal to recognize 

such a federal right. In rejecting a “free rider” argument comparable to the one made 

here, the state Supreme Court relied on Davenport’s observation that there is no 

constitutional right to the dues of non-members – even those who you must represent. It 

cited many of the federal constitutional cases relied on by Sweeney v. Pence in concluding 

that failure to require agency fees to counter a supposed “free rider” problem is not 

constitutionally required.  

It seems unlikely that the Wisconsin Supreme Court will be willing to depart from the 

United States Supreme Court’s approach to the constitutional issues in the area of 

collective bargaining. 

Of course, plaintiffs are certain to bring creative claims. In Indiana and Michigan, unions 

argued that requiring unions to represent all the employees for whom it had chosen to 

become an exclusive agent was somehow akin to slavery. This argument, which might 

actually be funny if it weren’t offensive, has gone nowhere.  

Indiana’s constitution has a unique provision which makes it unconstitutional for the 

state to demand the “particular services” of a person without just compensation. IND. 

CONST., Art I, sec. 21. Two trial court judges in Gary, Indiana bought this argument, 

but just as happened here with Act 10, the unions were unable to defend these trial court 

victories on appeal. In Zoeller v. Sweeney, 19 N.E.3d 749 (Ind. 2014), and Zoeller v. 
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United Steelworkers, the Indiana Supreme Court unanimously rejected this argument. 

The state of Indiana, like AB 61, demands nothing of unions, but simply protects the 

rights of those who do not wish to support them. If there is any demand at all, it is from 

the federal government. Moreover, it held, as did the Seventh Circuit in Sweeney v. 

Pence, that the union was adequately compensated by the privileges that federal law 

conferred. 

In any event, Wisconsin has no provision matching Art. I, sec. 21, although it does have a 

provision prohibiting slavery. Indiana had such a provision as well but even the trial 

courts there rejected claims based on that provision and the 13th Amendment. 

In some cases, plaintiffs tried to argue that allegedly retroactive application of right to 

work laws violated constitutional provisions forbidding the impairment of contract. 

Courts have had no difficulty, however, upholding right to work on a prospective basis. 

AB 61apples only to contracts entered on or after the effective day of the act. Wisconsin 

does have an anomalous decision, Dairyland Greyhound Park v. Doyle, 2006 WI 107, 

which held that frustration of the expectation of the state and Indian tribes that they 

could amend gaming compacts was an impairment of contract. Dairlyland Greyhound 

Park, however, is limited to the particular problems raised by application of Wisconsin’ s 

amendment prohibiting all casino gaming to pre-existing gaming compacts. It cannot 

possibly mean that private parties are constitutionally protected from future regulation 

that prohibits them from renewing or entering into a contract in some desired away. 

Were it otherwise, the legislature would have little ability to enact economic regulation of 

private contractual relationships. 

I should note that there might be an argument that AB 61’s provision that a consent to 

have dues or fees deducted is revocable upon thirty days notice may be vulnerable to a 

pre-emption claim. Federal law requires that such consents may not be irrevocable on 

more than one years notice. A 1971 decision of the United States Supreme Court 

summarily affirmed – i.e. it offered no reasoning - the Court of Appeals’ summary 

affirmance of a district court decision finding that a right to work law that permitted 

employees to revoke dues deductions at will, like AB 61was pre-empted by the NLRA. 
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While the reasoning of the district court was poor, a summary affirmance has 

precedential value, although it is limited to the precise issues decided.  

The scope of potential legal challenges is limited only by the reach of the human 

imagination. I can’t rule out the possibility that AB 61will attract litigation. But that 

litigation is unlikely to succeed. Whether or not Wisconsin will have a right to work law 

is a decision for this body. 

The Wisconsin Institute for Law & Liberty is a non-profit, public interest law center promoting the public interest in 

constitutional and open government, individual liberty, and a robust civil society. 
Further inquiries may be directed to Mr. Esenberg at rick@will-law.org. 
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