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 INTRODUCTION 

 Fabick has filed an emergency motion challenging 

newly issued Executive Order 105. Significantly, Executive 

Order 105 addresses harms related to Wisconsin’s potential 

loss of emergency federal FoodShare funds. The threat of 

losing emergency federal aid was not a basis for the prior 

emergency order revoked by the Legislature, and Fabick’s 

challenges to Executive Order 105 are not within the scope of 

this appeal.  

 Governor Evers agrees with Fabick that the analysis of 

whether Executive Order 105, issued after the Legislature 

revoked a previous COVID-19-related state of emergency 

order, presents fundamentally different questions than the 

ones this Court agreed to hear in this original action. 

Nevertheless, Fabick now comes to this Court and attempts 

to litigate an entirely new original action in the context of a 

temporary injunction motion.  
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 This Court should deny Fabick’s motion for a temporary 

injunction. First, Fabick’s entire motion rests on the incorrect 

premise that Executive Order 105 is simply a re-issue of the 

revoked state of emergency order. But Executive Order 105 

emphasizes a distinct threat of a food security disaster that is 

nowhere to be found in the revoked order. And the Legislature 

has made clear that it does wish the Governor to be able to 

issue a new state of emergency order for the purpose of 

receiving these federal emergency funds. Fabick’s dramatic 

claims wholly overlook these distinct factual circumstances. 

 Indeed, in the midst of the Legislature’s consideration 

of a joint resolution to terminate the previous state of 

emergency order—an order exclusively concerned with 

combatting COVID-19 spread—news broke that, absent a 

state of emergency order, Wisconsin would be at risk of losing 

$50 million per month in federal emergency funds. The 

Assembly put its plans temporarily on hold, as both houses of 

the Legislature worked to draft amendments to the pending 

comprehensive COVID-19 bill to specifically allow the 

Governor to issue a new state of emergency order, but only for 

the purpose of receiving federal funds. The Legislature passed 

the comprehensive bill; the Governor vetoed it. The 

Legislature passed the joint resolution to revoke the previous 

state of emergency order, and the Governor issued a new state 

of emergency order. Fabick’s dramatic claims wholly overlook 

the distinct factual circumstances between the revoked prior 

order and Executive Order 105. 

 Second, a temporary injunction motion in this original 

action is not the proper forum to challenge Executive Order 

105. This Court consistently prohibits litigants from raising 

distinct claims beyond those contained in the order granting 

review. Fabick himself repeatedly stresses the differences 

between the issues raised in his petition (where the 

Legislature had not revoked any COVID-19-related state of 
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emergency order), and in his temporary injunction motion 

(where the Legislature has revoked a prior order). This Court 

should not encourage a practice of litigants backdooring 

distinct, complex claims through a temporary injunction 

motion filed after briefing and argument on the merits has 

already occurred.  

 This case is also not the proper vehicle to address the 

distinct questions concerning Executive Order 105. As 

Governor Evers has always argued, an individual citizen does 

not have standing to challenge a governor’s decision to issue 

a state of emergency order. That has not changed. That the 

Legislature itself may have standing to challenge an 

executive order issued after its revocation of a previous order 

does not mean a private citizen does. And that the Legislature 

has sought to again appear as a friend of the court does not 

make it a party to this action.  

 Moreover, Fabick simply cannot meet multiple 

requisite criteria to warrant a temporary injunction. He 

cannot show a reasonable likelihood of success on the merits 

of challenges that are not actually before the Court, and on 

challenges for which he lacks standing. He also does not allege 

and cannot show any particularized imminent harm from 

Executive Order 105 itself absent an injunction. For all of 

these reasons, this Court should deny his motion. 

BACKGROUND 

 Fabick filed a petition for an original action on October 

15, 2020. He asked this Court to strike down Executive Order 

90, issued on September 22, 2020, declaring a state of 

emergency based on public health circumstances related to 

COVID-19. Fabick asserted that Governor Evers lacked 

authority under Wis. Stat. § 323.10 to issue Executive Order 

90 because he had previously issued other orders declaring a 

state of emergency related to COVID-19.  
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 This Court granted Fabick’s petition on October 28, 

2020. In addition to the question Fabick presented, this Court 

also asked the parties to address whether, if the Governor’s 

orders comported with Wis. Stat. § 323.10, this statute 

constituted an unconstitutional delegation of legislative 

power. This Court ordered expedited briefing and held oral 

argument on November 16, 2020.  

 After argument, Governor Evers issued Executive 

Order 95, declaring a state of emergency related to new public 

health circumstances resulting from the COVID-19 

pandemic.1 Then, on January 19, 2021, Governor Evers issued 

Executive Order 104, which exclusively concerned the health 

risks and strain created by the continued spread of COVID-19 

throughout Wisconsin, the emergence of a new, more 

contagious variant of COVID-19 in Wisconsin, and the need 

for mitigation measures as Wisconsin works to get more and 

more people vaccinated.2  

 In Executive Order 104, Governor Evers determined, 

based on those circumstances, that a disaster existed in 

Wisconsin under Wis. Stat. §§ 323.10 and 323.02(6). He also 

determined that a public health emergency existed, as defined 

in Wis. Stat. § 323.02(16), and designated the Department of 

Health Services as the lead agency to respond to the public 

health emergency. Pursuant to his authority under Executive 

 

1 See Wis. Governor Tony Evers, EXECUTIVE ORDER #95, 

Relating to Declaring a State of Emergency and Public Health 

Emergency (Nov. 20, 2020). The Governor’s executive orders are 

available online. Wis. Governor Tony Evers, Executive Orders, 

https://evers.wi.gov/Pages/Newsroom/Executive-Orders.aspx (last 

updated Jan. 19, 2021).  

2 Wis. Governor Tony Evers, EXECUTIVE ORDER #104, 

Relating to Declaring a State of Emergency and Public Health 

Emergency (Jan. 19, 2021), https://evers.wi.gov/Documents/EO/

EO104-DeclaringPublicHealthEmergencyJan2021.pdf.  

https://evers.wi.gov/Pages/Newsroom/Executive-Orders.aspx
https://evers.wi.gov/Documents/EO/EO104-DeclaringPublicHealthEmergencyJan2021.pdf
https://evers.wi.gov/Documents/EO/EO104-DeclaringPublicHealthEmergencyJan2021.pdf
https://evers.wi.gov/Documents/EO/EO104-DeclaringPublicHealthEmergencyJan2021.pdf
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Order 104 and Wis. Stat. § 323.12(4), Governor Evers also 

issued a separate order establishing a new statewide 

face-covering mandate.3  

 In addition to its public health impact, the COVID-19 

pandemic has also caused economic and nutritional problems 

for hundreds of thousands of Wisconsin families that receive 

nutrition support through the FoodShare Wisconsin program. 

During the past year, the economic impact of the pandemic 

has caused the number of individuals receiving FoodShare 

benefits to increase by approximately 140,000.4  

 To assist in responding to this economic impact of the 

pandemic, the federal government has provided additional 

federal emergency funding through the Family First 

Coronavirus Response Act of 2020. This federal funding has 

provided FoodShare Wisconsin with an additional $42 to $50 

million per month. Approximately 240,000 Wisconsin 

households rely on this additional funding.5  

 

 

 

 

 

3 Wis. Governor Tony Evers, EMERGENCY ORDER #1, 

Relating to Stopping the Spread of a New Highly Contagious 

Variant of COVID-19 by Requiring Face Coverings (Jan. 19, 2021), 

https://evers.wi.gov/Documents/COVID19/EmO01-

JanFaceCoverings.pdf.  

4 See Wis. Governor Tony Evers, EXECUTIVE ORDER 

#105, Relating to Declaring a State of Emergency and Public Health 

Emergency, at 1 (Feb. 4, 2021), https://evers.wi.gov/Documents/

EO/EO105-PHE.pdf.  

5 Id. 

https://evers.wi.gov/Documents/COVID19/EmO01-JanFaceCoverings.pdf
https://evers.wi.gov/Documents/COVID19/EmO01-JanFaceCoverings.pdf
https://evers.wi.gov/Documents/EO/EO105-PHE.pdf
https://evers.wi.gov/Documents/EO/EO105-PHE.pdf
https://evers.wi.gov/Documents/EO/EO105-PHE.pdf
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 Under the applicable federal law, Wisconsin is eligible 

for these vital additional federal funds only for as long as it is 

under a declared state public health emergency related to the 

pandemic.6 Until January 2021, that eligibility condition did 

not threaten the economic and nutritional needs of FoodShare 

beneficiaries, because Wisconsin was under the public health 

emergencies declared in Executive Order 104 and its 

predecessors. Subsequent actions by the Wisconsin 

Legislature, however, endangered Wisconsin’s eligibility for 

the emergency federal funding, and thereby opened the way 

to new threats to the economic and nutritional needs of many 

Wisconsin families. 

 On January 21, 2021, a group of senators introduced 

2021 Senate Joint Resolution 3, to revoke Executive Order 

104. On January 26, 2021, the Wisconsin Senate voted to 

adopt the joint resolution. 

 The Wisconsin Assembly was scheduled to vote on 2021 

Senate Joint Resolution 3 on January 28, 2021. That plan, 

however, was put on hold after news broke on the morning of 

January 28, 2021, that rescinding the state of emergency 

order would jeopardize roughly $50 million a month in federal 

food assistance for Wisconsin.7  

 

6 Section 2302(2)(a) of the Families First Coronavirus 

Response Act provides that the Secretary of Agriculture shall 

provide emergency allotments to states when both the federal 

government and state have state of emergency declarations related 

to COVID-19. See also Snap Emergency Allotments to Current 

Snap Households, U.S. Dep’t of Agric., https://www.fns.usda.gov/

disaster/pandemic/snap-emergency-allotments (last visited Feb. 

22, 2021).  

7 Wisconsin Assembly halts vote to repeal mask mandate, 

WBAY.com (published Jan. 28, 2021, at 5:58 a.m.; updated Jan. 28, 

2021, at 4:18 p.m.), https://www.wbay.com/2021/01/28/wisconsin-

assembly-to-vote-on-repealing-statewide-mask-order/. 

https://www.fns.usda.gov/disaster/pandemic/snap-emergency-allotments
https://www.fns.usda.gov/disaster/pandemic/snap-emergency-allotments
https://www.fns.usda.gov/disaster/pandemic/snap-emergency-allotments
https://www.wbay.com/2021/01/28/wisconsin-assembly-to-vote-on-repealing-statewide-mask-order/
https://www.wbay.com/2021/01/28/wisconsin-assembly-to-vote-on-repealing-statewide-mask-order/
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 Speaker Vos stated that he was not aware of the 

potential loss of this funding until he saw reports about the 

concern being raised by the Hunger Task Force in Milwaukee. 

Speaker Vos explained that he “hate[s] being caught by 

surprised,” and that they “usually don’t have that happen in 

the Legislature.”8  

 To address this newly identified problem, each chamber 

of the Legislature on January 28 separately adopted 

differently worded amendments to the Legislature’s then-

pending COVID-19 response bill. Each amendment would 

have specifically allowed the Governor to issue future state of 

emergency orders under Wis. Stat. § 323.10 related to 

COVID-19 for the purpose of receiving federal emergency 

funds.9  

 The Legislature ultimately adopted the Assembly 

Amendment on February 5. That Amendment provided that 

notwithstanding the Legislature’s termination of a previous 

“public health emergency,” the Governor could issue a new 

state of emergency order under Wis. Stat. § 323.10 “declaring 

a public health emergency solely for the purpose of receiving 

emergency or other allotments” under specific federal acts. It 

also provided that the Governor could not exercise any 

emergency powers under Wis. Stat. § 323.12(4) during such a 

state of emergency, except with regard to activating the 

 

8 Id. 

9 See 2021 Wisconsin Assembly Bill 1. The Senate 

Amendment is available online. Wis. S. Amendment 1, to Assemb. 

Amendment 1, to S. Substitute Amendment 1, to Assemb. B. 1, 

https://docs.legis.wisconsin.gov/2021/related/amendments/ab1/sa1

_aa1_ssa1_ab1. The Assembly amendment is available online.  

Wis. Assemb. Amendment 2, to S. Amendment 1, to Assemb. 

Amendment 1, to S. Substitute Amendment 1, to Assemb. B. 1, 

https://docs.legis.wisconsin.gov/2021/related/amendments/ab1/aa2

_sa1_aa1_ssa1_ab1.  

https://docs.legis.wisconsin.gov/2021/related/amendments/ab1/sa1_aa1_ssa1_ab1
https://docs.legis.wisconsin.gov/2021/related/amendments/ab1/sa1_aa1_ssa1_ab1
https://docs.legis.wisconsin.gov/2021/related/amendments/ab1/aa2_sa1_aa1_ssa1_ab1
https://docs.legis.wisconsin.gov/2021/related/amendments/ab1/aa2_sa1_aa1_ssa1_ab1
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National Guard and developing a plan with the Adjutant 

General.10 

 While the Legislature was considering how to amend 

2021 Assembly Bill 1, it also resumed consideration of Senate 

Joint Resolution 3, which would revoke Executive Order 104. 

On February 4, 2021, the Assembly returned the joint 

resolution to the Senate, where it was formally received and 

concurred in.11  

 The same day, Governor Evers issued Executive Order 

105, declaring a new state of emergency under Wis. Stat.  

§ 323.10.12 That order included new findings about the 

economic and nutritional impact of the pandemic on 

Wisconsin families. It stressed that a “sudden change to the 

food security of hundreds of thousands of Wisconsinites will 

have a severe impact on life, health, property, and security” 

of Wisconsin.13 It concluded that an imminent “economic and 

food security disaster” would result if the absence of a 

declared state of emergency were to cause Wisconsin to lose 

the roughly $50 million per month in federal emergency 

funding for FoodShare Wisconsin.14  

 

10 The Assembly Amendment is available online. Wis. 

Assemb. Amendment 2, to S. Amendment 1, to Assemb. 

Amendment 1, to S. Substitute Amendment 1, to Assemb. B. 1,  

https://docs.legis.wisconsin.gov/2021/related/amendments/ab1/aa2

_sa1_aa1_ssa1_ab1.  

11 The history of 2021 Senate Joint Resolution 3 is available 

online. Bill history of 2021 Wis. S. J. Res. 3, https://docs.legis.

wisconsin.gov/2021/proposals/sjr3.  

12 Wis. Governor Evers, EXECUTIVE ORDER #105, 

Relating to Declaring a State of Emergency and Public Health 

Emergency (Feb. 4, 2021), https://evers.wi.gov/Documents/EO/

EO105-PHE.pdf. 

13 Id. at 2.  

14 Id. at 1–2. 

https://docs.legis.wisconsin.gov/2021/related/amendments/ab1/aa2_sa1_aa1_ssa1_ab1
https://docs.legis.wisconsin.gov/2021/related/amendments/ab1/aa2_sa1_aa1_ssa1_ab1
https://docs.legis.wisconsin.gov/2021/proposals/sjr3
https://docs.legis.wisconsin.gov/2021/proposals/sjr3
https://docs.legis.wisconsin.gov/2021/proposals/sjr3
https://evers.wi.gov/Documents/EO/EO105-PHE.pdf
https://evers.wi.gov/Documents/EO/EO105-PHE.pdf
https://evers.wi.gov/Documents/EO/EO105-PHE.pdf
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 Executive Order 105 also discussed the ongoing spread 

of COVID-19, the multiple new variant strains, and efforts to 

distribute vaccinations.15 Pursuant to his authority during a 

state of emergency, Governor Evers also issued a face-

covering mandate, pursuant to Wis. Stat. § 323.12(4).16 

 The Legislature passed 2021 AB 1, the comprehensive 

COVID-19 bill, on February 5, 2021. This bill included 

numerous provisions ranging from vaccination coverage to 

employer liability; it included the Assembly amendment 

authorizing the Governor to declare a new state of emergency 

for the exclusive purpose of receiving federal emergency 

funds, notwithstanding the Legislature’s revocation of a 

previous emergency declaration. 2021 Wis. Assembly Bill 1,  

§ 9151(1)(g). Governor Evers vetoed the bill.17   

 

15 Id. at 1–2.  

16 Wis. Governor Tony Evers, EMERGENCY ORDER #1, 

Relating to Stopping the Spread of COVID-19 by Requiring Face 

Coverings (Feb. 4, 2021), https://content.govdelivery.com/

attachments/WIGOV/2021/02/04/file_attachments/1684996/2020_

02_04%20FebFaceCovering.pdf.   

17 The history of 2021 Assembly Bill 1 is available online. 

Bill history of 2021 Wis. Assemb. B. 1, https://docs.legis.

wisconsin.gov/2021/proposals/ab1.  

https://content.govdelivery.com/attachments/WIGOV/2021/02/04/file_attachments/1684996/2020_02_04%20FebFaceCovering.pdf
https://content.govdelivery.com/attachments/WIGOV/2021/02/04/file_attachments/1684996/2020_02_04%20FebFaceCovering.pdf
https://content.govdelivery.com/attachments/WIGOV/2021/02/04/file_attachments/1684996/2020_02_04%20FebFaceCovering.pdf
https://content.govdelivery.com/attachments/WIGOV/2021/02/04/file_attachments/1684996/2020_02_04%20FebFaceCovering.pdf
https://docs.legis.wisconsin.gov/2021/proposals/ab1
https://docs.legis.wisconsin.gov/2021/proposals/ab1
https://docs.legis.wisconsin.gov/2021/proposals/ab1
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 ARGUMENT 

This Court should deny Fabick’s emergency 

motion for a temporary injunction.  

I. Executive Order 105 is not just a repetition of 

Executive Order 104, but rather rests primarily 

on the threat of an imminent economic and food 

security disaster if Wisconsin loses federal 

emergency funding eligibility.  

 As a threshold matter, Fabick’s temporary injunction 

motion rests on the incorrect premise that Executive Order 

105 is simply a re-issue of the state of emergency order the 

Legislature revoked. Unlike Executive Order 104 and earlier 

emergency declarations, Executive Order 105 is based 

primarily on findings that an imminent “economic and food 

security disaster” would result if the absence of a declared 

state of emergency were to cause Wisconsin to lose the 

roughly $50 million per month in federal emergency funding 

for FoodShare Wisconsin.  

 The new threat of an economic and food security 

disaster was not a component of Executive Order 104, and it 

provides a legally sufficient basis for a new emergency 

declaration. A governor may issue a state of emergency order 

if he determines that an “emergency resulting from a disaster 

or the imminent threat of a disaster exists.” Wis. Stat.  

§ 323.10. A “disaster” means an “occurrence” that “threatens 

or negatively impacts,” among other things, “life” or “health.” 

Wis. Stat. § 323.02(6). The disaster that would result for 

Wisconsin families in need of food assistance was not the 

“occurrence” at issue in Executive Order 104, which was 

exclusively based on findings about the public health 

conditions created by the spread of COVID-19. 
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 Indeed, at oral argument in Fabick, Fabick’s counsel 

acknowledged that there could be distinct circumstances 

within the broader COVID-19 pandemic—such as hospital-

room shortages—where the Governor’s issuance of a previous 

COVID-19-related state of emergency order would not 

preclude a subsequent state of emergency order. (Fabick Oral 

Arg. at 11:40–13:30.)  

 Fabick now argues that the Governor’s issuance of 

Executive Order 105 is “completely inconsistent” with the 

positions he has taken in this case, and that the Governor is 

judicially estopped from “changing his position.” (See Fabick’s 

Mem. in Suppl. Temp. Inj. 6, 13–14.) But the Governor has 

consistently argued, in line with the plain statutory language 

of Wis. Stat. §§ 323.02 and 323.10, that he is empowered to 

address distinct emergencies that arise out of the same 

underlying conditions. That reasoning applies with equal 

force here.18  

 Critically, the Legislature did not appear aware of the 

massive potential loss of federal aid for Wisconsinites 

struggling to put food on the table when it commenced the 

process to revoke Executive Order 104. And when the 

Legislature became aware of it, both houses proposed 

amendments to 2021 Assembly Bill 1 that made it clear it 

 

18 It is also unclear exactly what Fabick suggests the 

Governor would be estopped from arguing. Fabick correctly notes 

that the Governor has argued that the propriety of a gubernatorial 

decision to issue a state of emergency order rests with the 

Legislature. As Fabick also correctly notes, the Governor has 

acknowledged that if the Legislature revoked a state of emergency 

order and the Governor immediately reissued the order in an 

attempt to circumvent the Legislature’s check, the Legislature may 

have standing to raise the distinct issue of whether the issuance of 

that order was improper.  
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believed this to be a separate and distinct threat to 

Wisconsinites warranting an independent state of emergency. 

 Although the Governor ultimately vetoed 

2021 Assembly Bill 1, the existing version of Wis. Stat. 

§ 323.10 nonetheless authorizes the Governor to declare a 

new state of emergency based on a new threat of disaster like 

the economic and food security disaster identified in 

Executive Order 105. Moreover, without regard to the 

Governor’s veto, the Legislature’s passage of 2021 Assembly 

Bill 1 demonstrates legislative intent to authorize the 

Governor to declare a new state of emergency for the purpose 

of ensuring eligibility for federal emergency funds, 

notwithstanding the Legislature’s revocation of a previous 

emergency declaration. The factual circumstances underlying 

Executive Order 105 are meaningfully different from those 

that underlay the prior executive order the Legislature 

revoked.  

II. A temporary injunction motion in this original 

action is not the proper vehicle to address the 

distinct questions Fabick raises about Executive 

Order 105.  

A. This Court should not permit Fabick to 

litigate a new and distinct original action 

through a temporary injunction motion. 

 Governor Evers agrees that the legality of Executive 

Order 105—issued after the Legislature revoked Executive 

Order 104—presents a fundamentally different question from 

the legality of the previous state-of-emergency orders arising 

from facts related to COVID-19. Fabick wishes to litigate an 

entirely new original action in the context of a temporary 

injunction motion in a case that was briefed and argued 

months ago. This Court should not entertain such a request.  



 

13 

 The issues Fabick presents in his temporary injunction 

motion are distinct from the issues this Court agreed to hear 

in this original action. Fabick now asks: (1) whether 

Executive Order 105, which Governor Evers issued upon the 

Legislature’s revocation of Executive Order 104, runs 

contrary to Wis. Stat. § 323.10, and (2) if Executive Order 105 

does comport with the statute, whether this particular 

application of gubernatorial authority violates nondelegation 

principles. As Fabick himself emphasizes, the Legislature’s 

revocation of Executive Order 104 and Governor’s issuance of 

Executive Order 105 presents a “drastically altered” scenario 

from the circumstances at issue in this original action 

petition. (See Fabick’s Mem. in Suppl. Temp. Inj. 15.) 

 Boiled down, these new and distinct questions 

necessarily ask whether Executive Order 105 is simply an 

attempt to circumvent the Legislature’s revocation of the 

previous order, or whether it is based on new factual 

circumstances constituting a distinct, current disaster. 

 Despite the differences between the issues before the 

Court in this original action, and the challenges to Executive 

Order 105 Fabick now attempts to litigate, Fabick 

nevertheless asserts that this Court should go ahead and 

temporarily enjoin Executive Order 105 now, and 

permanently enjoin it as “part of its final judgment.” (See 

Fabick’s Mem. in Suppl. Temp. Inj. 6, 13–14.) 

 This Court, however, consistently rejects litigants’ 

attempts to raise new legal issues before the Court that it did 

not agree to hear when granting review.19 This Court should 

 

19 See, e.g., State v. Sulla, 2016 WI 46, ¶ 7 n.5, 369 Wis. 2d 

225, 880 N.W.2d 659 (court would not consider issues neither 

raised in petition for review nor ordered by the Court when it 

granted the petition); Preisler v. Gen. Cas. Ins. Co., 2014 WI 135,  
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do the same here. It should not encourage a practice whereby 

litigants like Fabick may backdoor new and distinct claims—

particularly post-briefing and post-argument—through a 

temporary injunction motion. 

B. This original action is not the proper 

vehicle to address those new and distinct 

questions.  

 This case also does not present the proper vehicle to 

address a challenge to Executive Order 105. As Governor 

Evers has argued, a private citizen cannot bring a legal 

challenge to a Governor’s ability to issue a state-of-emergency 

order. (Governor’s Br. 12–13.) That has not changed simply 

because the Legislature revoked Executive Order 104.   

 As the Governor has argued, private citizens who are 

aggrieved by a particular measure ordered by the Governor 

pursuant to a declared state of emergency may have standing 

to raise an as-applied challenge to that measure. (Governor’s 

Br. 11.) But Fabick has raised no such challenge, either in his 

original action petition or now.  

 The Governor acknowledged at oral argument in 

November that the Legislature would likely have standing to 

bring a claim on whether the Governor’s issuance of a new 

state-of-emergency order following legislative revocation of a 

prior order was effectively an attempt to circumvent its 

authority. Fabick does not have standing to assert the 

institutional interests of the Legislature, and the 

Legislature’s attempt to file a second friend-of-the-Court brief 

does not make it a party to Fabick’s original action.  

 

¶ 59, 360 Wis. 2d 129, 857 N.W.2d 136 (“We decline to consider 

issues not raised in petitions for review.”).  
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III. Fabick also cannot satisfy the temporary 

injunction criteria.  

 Even if this case did present the proper vehicle to 

address Fabick’s new challenges to Executive Order 105, 

Fabick still could not meet the criteria to warrant a temporary 

injunction of Executive Order 105.  

 Temporary injunctions are an extraordinary form of 

relief, which courts do not issue lightly. Werner v. A.L. 

Grootemaat & Sons, Inc., 80 Wis. 2d 513, 520, 259 N.W.2d 310 

(1977). For a court to exercise its discretion to grant a 

temporary injunction, the party moving for the injunction 

must demonstrate four elements: (1) the movant is likely to 

suffer irreparable harm if a temporary injunction is not 

issued; (2) the movant has no other adequate remedy at law; 

(3) a temporary injunction is necessary to preserve the status 

quo; and (4) the movant has a reasonable probability of 

success on the merits. Milwaukee Deputy Sheriffs’ Ass’n v. 

Milwaukee Cty., 2016 WI App 56, ¶ 20, 370 Wis. 2d 644,  

883 N.W.2d 154. Further, even if the statutory requirements 

have been met, the court need not grant an injunction where 

the equities weigh against the requested relief. Werner,  

80 Wis. 2d at 524. 

 Fabick cannot meet multiple requisite showings. To 

start, he cannot show a reasonable likelihood of the success 

on the merits of his new challenges to Executive Order 105. 

Put simply, Fabick cannot show a reasonable probability of 

success on the merits of distinct questions that are not 

actually before the Court. Additionally, as argued, Fabick 

lacks standing as a private individual to obtain ultimate 

relief. He cannot show a substantial likelihood of success on 

the merits to warrant temporary relief, where he lacks 

standing to warrant permanent relief.  
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 Second, Fabick does not even allege, let alone attempt 

to show, that he will suffer any particularized irreparable 

harm absent a temporary injunction. Instead, he sweepingly 

claims, as he did in earlier briefing and argument, that he, 

like “all taxpayers,” will suffer harm because of the use of 

“government funds in promulgating Executive Order 105.” 

(Fabick’s Mem. in Suppl. Temp. Inj. 16.)  

 To hold that this allegation constitutes an adequate 

showing of irreparable harm would render the irreparable 

harm requirement meaningless in any case involving 

government action. Indeed, the very point of an injunction is 

to stop something from happening that would otherwise 

happen. So, a taxpayer could seemingly always argue that if 

a court does not grant an injunction now, the action sought to 

be enjoined will occur, and that will inevitably involve at least 

some minimal use of taxpayer funds. As Governor Evers has 

argued, such an unparticularized claim is insufficient to show 

taxpayer standing. It is also insufficient to show irreparable 

harm warranting a temporary injunction. 

IV. If this Court nevertheless decides to enjoin 

Executive Order 105, it should stay the effect of 

that decision to allow the Governor to issue a new 

executive order.  

  The Governor and the Legislature appear to agree that 

Wisconsin must maintain a statewide public health state of 

emergency in order to ensure continued eligibility for vitally 

needed federal emergency funding, and there is nothing in 

Wis. Stat. § 323.10 that precludes the Governor from 

declaring such an emergency in Executive Order 105. If this 

Court decides to enjoin Executive Order 105 for some other 

reason, the Court should stay that decision for a period of time 

sufficient to allow the Governor to issue a new executive order 

consistent with this Court’s decision, without interrupting 
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Wisconsin’s eligibility for federal emergency funding critically 

needed by thousands of Wisconsin families.  

CONCLUSION 

 This Court should deny Fabick’s motion for a temporary 

injunction.  

 Dated this 22nd day of February 2021. 
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