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Commission (L.C. # 2019CV449)  

State of Wisconsin ex rel. Timothy Zignego v. Wisconsin Elections 

Commission (L.C. # 2019CV449) 

   

Before Fitzpatrick, P.J., Kloppenburg and Nashold, JJ.  

The appellants are the Wisconsin Elections Commission and individual Commissioners 

(we will generally refer to the appellants collectively as “the Commission”).  The respondents on 

appeal, who were the plaintiffs in the circuit court, are three individual Wisconsin taxpayers and 
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registered voters.  In two separate orders dated January 14, 2020, this court (1) stayed the circuit 

court’s order for a writ of mandamus against the Commission and (2) temporarily stayed the 

circuit court’s order for contempt which was based on the Commission’s failure to comply with 

the mandamus order.
1
  In our order staying the writ of mandamus, we explained that we would 

set forth our reasoning in greater detail in a separate order to follow.  There is precedent for this 

approach.  See State v. Barnes, 127 Wis. 2d 34, 37 n.1, 377 N.W.2d 624 (Ct. App. 1985).  We 

now set forth that reasoning.  In addition, we deny the pending petition for leave to intervene, 

and we set an expedited briefing schedule for these consolidated appeals.
2
 

In short, we grant a stay for two main reasons.  First, based on the parties’ current 

submissions, the Commission has demonstrated a strong likelihood of success on the merits in 

these appeals.  In particular, the statutory subpart upon which the circuit court ordered the 

Commission to deactivate voter registrations of certain persons is based, WIS. STAT. § 6.50(3), 

does not place any authority in, or duties on, the Commission.  In fact, § 6.50(3) does not 

mention the Commission.  Second, based on the parties’ current submissions, the Commission 

                                                 
1
  By separate order dated January 17, 2020, case No. 2020AP112 was consolidated with this 

appeal for purposes of briefing and disposition. 

2
  In appeal No. 2019AP2397, the Commission’s docketing statement requested participation in 

this court’s expedited appeals program established under WIS. STAT. RULE 809.17.  Although we 

conclude that these appeals are not appropriate for that program, we nonetheless set an expedited briefing 

schedule and anticipate taking this case under submission promptly upon the conclusion of briefing.  See 

WIS. STAT. RULE 809.20 (“The court may take cases under submission in such order and upon such 

notice as it determines.”); WIS. STAT. RULE 809.82(2)(a) (stating that, except as otherwise provided, “the 

court upon its own motion … may … reduce the time prescribed by these rules … for doing any act”). 

(continued) 
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has demonstrated that the likely harm to some voters in the absence of a stay outweighs the 

speculative harm to other voters that the respondents argue may occur if a stay is granted.  We 

emphasize that we do not today make a final decision on the merits of this appeal or which party 

will ultimately prevail.  Rather, we make the more limited conclusion that, based on the 

submissions now before us, the Commission has shown that a stay of the circuit court’s rulings is 

necessary.  

I.  Background. 

It is undisputed that notices were mailed by the Commission to over 200,000 Wisconsin 

voters in October 2019.  The notices were sent to voters who may have moved, based on 

information received from a national organization, the Electronic Registration Information 

Center (ERIC).  Wisconsin, like many other states, has an agreement with ERIC under which 

ERIC provides information that identifies voters who may have moved.  The October 2019 

notices were sent to the voters’ registration addresses and asked each voter to affirm whether he 

or she still lived at the address.  The notices did not indicate that the voters’ registrations would 

be deactivated as the result of a non-response.  The respondents brought suit in the circuit court 

against the Commission and requested that the Commission be ordered to deactivate certain 

voters based on the October 2019 notices sent by the Commission. 

                                                                                                                                                             
Separately, we note that, in their submissions, the respondents contended that, with their filing of 

a petition to bypass to the supreme court under WIS. STAT. § 809.60, this court had no authority to act 

while that petition was pending.  We did not decide that issue.  Instead, and under our own authority and 

in our discretion, we held the Commission’s motion for a stay pending appeal in abeyance until the 

supreme court acted on the petition to bypass.  This issue is now moot in light of the supreme court’s 

denial of the respondents’ petition.   
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The circuit court’s order for a writ of mandamus directed the Commission “to comply 

with the provisions of WIS. STAT. § 6.50(3) and deactivate the registrations of those electors who 

have failed to apply for continuation of their registration within 30 days of the date the notice 

was mailed under that provision.”  The circuit court denied the Commission’s request for a stay 

of that order pending appeal.  Subsequently, upon the respondents’ motion, the circuit court 

issued the order holding the Commission in contempt for violating the mandamus order.  The 

circuit court also denied the Commission’s request for a stay of the contempt order. 

II.  Writ of Mandamus. 

We now consider the writ of mandamus because it informs our analysis of the request for 

a stay. 

“A writ of mandamus may be used to compel public officers to perform duties arising out 

of their office and presently due to be performed.”  Pasko v. City of Milwaukee, 2002 WI 33, 

¶24, 252 Wis. 2d 1, 643 N.W.2d 72 (quoted source and internal quotation marks omitted).  For a 

writ of mandamus to be issued, each of the following “four prerequisites must be satisfied:  ‘(1) a 

clear legal right; (2) a positive and plain duty; (3) substantial damages; and (4) no other adequate 

remedy at law.’”  Id. (quoted source omitted).  Of most significance here is the requirement that 

there be a “positive and plain duty.”    

III.  Relief Pending Appeal. 

This court has authority to grant relief pending appeal, including a stay, pursuant to WIS. 

STAT. § 808.07(2) and WIS. STAT. RULE 809.12.  When the circuit court has denied a stay, we 

review that decision for an erroneous exercise of discretion.  State v. Gudenschwager, 191 Wis. 
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2d 431, 439, 529 N.W.2d 225 (1995).  “An appellate court will sustain a discretionary act if it 

finds that the [circuit] court (1) examined the relevant facts, (2) applied a proper standard of law, 

and (3) using a demonstrated rational process, reached a conclusion that a reasonable judge could 

reach.”  Id. at 440.  Our supreme court instructs that “‘[i]t is an abuse of discretion to compel 

action through mandamus when the duty is not clear and unequivocal and requires the exercise 

of discretion.’”  Law Enforcement Standards Bd. v. Village of Lyndon Station, 101 Wis. 2d 

472, 494, 305 N.W.2d 89 (1981) (quoted source omitted).  In addition, when any circuit court 

order interprets statutes, including a mandamus order and a denial of a stay pending appeal, this 

court interprets the statutes independently of the circuit court’s analysis.  See Watton v. Hegerty, 

2008 WI 74, ¶6, 311 Wis. 2d 52, 751 N.W.2d 369; LeMere v. LeMere, 2003 WI 67, ¶14, 262 

Wis. 2d 426, 663 N.W.2d 789 (“We decide ‘any questions of law which may arise during our 

review of an exercise of discretion independently of the circuit court ….’”) (quoted source 

omitted).  See also League of Women Voters of Wisconsin v. Evers, No. 2019AP559, 

unpublished op. and order, at 7 & n.8 (WI April 30, 2019).   

A stay pending appeal is appropriate when the moving party:  (1) makes a strong showing 

that it is likely to succeed on the merits of the appeal; (2) shows that, unless a stay is granted, it 

will suffer irreparable injury; (3) shows that no substantial harm will come to other interested 

parties; and (4) shows that a stay will do no harm to the public interest.  Gudenschwager, 191 

Wis. 2d at 439.  “These factors are not prerequisites but rather are interrelated considerations that 

must be balanced together.”  Id.  “It has been said that the probability of success that must be 

demonstrated is inversely proportional to the amount of irreparable injury the [movant] will 

suffer absent the stay.  In other words, more of one factor excuses less of the other.”  Id. at 441.  

“However, the movant is always required to demonstrate more than the mere ‘possibility’ of 
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success on the merits.”  Id.  As to irreparable injury, “[t]he harm alleged must be evaluated in 

terms of its substantiality, the likelihood of its occurrence, and the proof provided by the 

movant.”  Id. at 441-42.  

We next discuss our reasoning for staying the circuit court’s order for a writ of 

mandamus.  That reasoning largely determines our decision to also stay the circuit court’s 

contempt order. 

IV.  Likelihood of Success on Appeal. 

For the following reasons, we conclude that the circuit court erroneously exercised its 

discretion in denying a stay because, contrary to the circuit court’s decision, the Commission has 

demonstrated a strong likelihood of success on the merits.   

A.  Plain Language of WIS. STAT. § 6.50(3). 

The explicit premise of the circuit court’s order is that WIS. STAT. § 6.50(3) places a 

“plain and positive duty” on the Commission to change certain voters’ registration from eligible 

to ineligible status.  However, the Commission makes a strong argument that the Commission 

has no positive and plain duty under the statutory provision in question, § 6.50(3), because this 

provision does not apply to the Commission.  Rather, it applies to municipal clerks and a “board 

of election commissioners,” an entity that is not the Commission.  The statute provides: 

Upon receipt of reliable information that a registered 
elector has changed his or her residence to a location outside of the 
municipality, the municipal clerk or board of election 
commissioners shall notify the elector by mailing a notice by 1st 
class mail to the elector’s registration address stating the source of 
the information.  All municipal departments and agencies receiving 
information that a registered elector has changed his or her 
residence shall notify the clerk or board of election commissioners.  
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If the elector no longer resides in the municipality or fails to apply 
for continuation of registration within 30 days of the date the 
notice is mailed, the clerk or board of election commissioners shall 
change the elector’s registration from eligible to ineligible status.  
Upon receipt of reliable information that a registered elector has 
changed his or her residence within the municipality, the municipal 
clerk or board of election commissioners shall change the elector’s 
registration and mail the elector a notice of the change.  This 
subsection does not restrict the right of an elector to challenge any 
registration under s. 6.325, 6.48, 6.925, 6.93, or 7.52 (5). 

Sec. 6.50(3) (emphasis added). 

 This dispute requires us to interpret statutes.  In interpreting statutes, Wisconsin courts 

begin “‘with the language of the statute.  If the meaning of the statute is plain, we ordinarily stop 

the inquiry.’”  State ex rel. Kalal v. Circuit Court for Dane Cty., 2004 WI 58, ¶45, 271 Wis. 2d 

633, 681 N.W.2d 110 (quoted source omitted).  “Statutory language is given its common, 

ordinary, and accepted meaning, except that technical or specially-defined words or phrases are 

given their technical or special definitional meaning.”  Id.; see also WIS. STAT. § 990.01(1).  

Kalal further notes:   

 Context is important to meaning.  So, too, is the structure of 
the statute in which the operative language appears.  Therefore, 
statutory language is interpreted in the context in which it is used; 
not in isolation but as part of a whole; in relation to the language of 
surrounding or closely-related statutes; and reasonably, to avoid 
absurd or unreasonable results. 

Kalal, 271 Wis. 2d 633, ¶46. 

The Commission makes persuasive arguments that, based on WIS. STAT. § 6.50(3) and 

related statutory provisions, the reference to a “board of election commissioners” does not refer 

to the Commission but instead to a municipal or county board of election commissioners, a 

different type of entity under Wisconsin statutes. 
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First, the legislature has stated explicitly that when statutes use the term “commission,” 

that term refers to the Elections Commission.  WISCONSIN STAT. § 5.025 states:  “In chs. 5 to 10 

and 12, ‘commission’ means the elections commission.”
3
  The respondents point to no language 

in the statutes to support their argument that the legislature intended the phrase “board of 

election commissioners” to refer to the Commission.   

Second, the Commission points out that the legislature distinguished between these two 

types of entities within the same sentence in two other subsections of WIS. STAT. § 6.50.  First, 

§ 6.50(2g) states:  “The commission may delegate to a municipal clerk or board of election 

commissioners of a municipality the responsibility to change the registration status of electors 

when required under sub. (2).”  (Emphasis added.)  Second, § 6.50(7) states:  “When an elector’s 

registration is changed from eligible to ineligible status, the commission, municipal clerk, or 

board of election commissioners shall make an entry on the registration list ….”  (Emphasis 

added.)  There are numerous other examples of the distinction between the Commission and a 

“board of election commissions” elsewhere in WIS. STAT. chs. 5 to 10 and 12.  If the 

Commission and “board of election commissioners” are the same entity, those statutes would not 

be phrased in that manner. 

Third, the Commission points to other statutes, including WIS. STAT. § 7.20, that appear 

to support the Commission’s argument that Wisconsin statutes distinguish between the 

Commission and a “board of election commissioners.”  Under § 7.20, a “board of election 

                                                 
3
  We observe that, occasionally, WIS. STAT. chs. 5 to 10 and 12 refer to the Commission as the 

“elections commission.”  See, e.g. WIS. STAT. §§ 5.05(2w) and 6.275(1)(f). 



Nos.  2019AP2397 

2020AP112  

 

9 

 

commissioners” is a municipal body that may exist only in certain large cities and counties.
4
  

Section 7.20, pertaining to a “board of election commissioners,” provides in part: 

 Board of election commissioners.  (1) A municipal board 
of election commissioners shall be established in every city over 
500,000 population.  A county board of election commissioners 
shall be established in every county over 750,000 population.   

 (2) Each board of election commissioners shall consist of 3 
members, each member being chosen from lists of at least 3 names 
each, selected and approved by the county committee of the 2 
political parties receiving the most votes for governor in the county 
in the case of the county board of election commissioners, and 
receiving the most votes for governor in the city in the case of the 
city board of election commissioners, in the last general election.  
The county executive, for the county board of election 
commissioners, shall select from the list 2 persons from the 
majority party and one person from the next highest party in the 
county.  The mayor, for the city board of election commissioners, 
shall select from the list 2 persons from the majority party and one 
person from the next highest party in the city. 

See also WIS. STAT. §§ 7.21 and 7.22. 

The respondents argue that we should not consider the heading of “Board of election 

commissioners” which precedes § 7.20 because headings are not part of the statutes.  But, as 

evidenced by the language contained within § 7.20, we need not resort to section headings for 

textual evidence that the Commission is not a “board of election commissioners.”   

Further, section headings may be considered if there is ambiguity in statutes, see State v. 

Dorsey, 2018 WI 10, ¶30, 379 Wis. 2d 386, 906 N.W.2d 158, and possibly even if there is not, 

see State v. Lopez, 2019 WI 101, ¶¶27-28, 389 Wis. 2d 156, 936 N.W.2d 125 (Ziegler, J., lead 

op.).  Although we perceive no ambiguity in these statutes at present, we note that the 

                                                 
4
  The respondents do not dispute that, as an example, Milwaukee County has a board of election 

commissioners.   
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respondents’ current arguments imply that there is ambiguity in statutes applicable to our 

analysis.  If we were to find ambiguity, we could properly resort to section headings to resolve 

that ambiguity.  See Dorsey, 379 Wis. 2d 386, ¶30. 

In contrast to WIS. STAT. §§ 7.20-7.22 regarding a “board of election commissioners,” the 

Commission is defined separately (as the “elections commission”) in WIS. STAT. § 15.61 and is 

comprised of state-appointed officials.  Section 15.61, creating “an elections commission,” 

provides:   

 Elections commission; creation.  (1)(a) There is created 
an elections commission consisting of the following members who 
shall serve for 5-year terms:   

 1.  One member appointed by the senate majority leader. 

 2.  One member appointed by the senate minority leader. 

 3.  One member appointed by the speaker of the assembly. 

 4.  One member appointed by the assembly minority leader. 

 5.  Two members who formerly served as county or 
municipal clerks and who are nominated by the governor …. 

Fourth, the provisions of WIS. STAT. ch. 15 do not support the respondents’ position that 

the Commission is a board of election commissioners.  That chapter concerns the structure of the 

executive branch of the Wisconsin government.  See WIS. STAT. § 15.001.  We briefly 

summarize pertinent provisions of that chapter.   

WISCONSIN STAT. § 15.02(2) states in relevant part:  “The principal administrative unit of 

the executive branch is a ‘department’ or an ‘independent agency.’”  The Elections Commission 

is an independent agency created in subch. (3) of WIS. STAT. ch. 15.  See § 15.001 (quoted 

above) and WIS. STAT. § 15.01(5) (“‘Department’ means the principal administrative agency 
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within the executive branch of Wisconsin state government, but does not include the independent 

agencies under subch. III.”). 

An independent agency, such as the Elections Commission, “may be headed by a 

commission, a commissioner or a board.”  WIS. STAT. § 15.02(2) (emphasis added).  As shown 

in the statutes within subch. III of WIS. STAT. ch. 15, various independent agencies are headed by 

“boards,” whereas the Elections Commission is headed by a commission.  See WIS. STAT. 

§ 15.57-15.94.  Indeed, the statutory selection process of a “board” to head an independent 

agency is inconsistent with the process for selection of commissioners for the Elections 

Commission.  See WIS. STAT. §§ 15.07 and 15.61.  For those reasons, it appears that the current 

submissions of the respondents are incorrect in arguing that the Commission is a “board of 

election commissioners.”   

We have carefully reviewed the respondents’ arguments to the contrary in their current 

submissions.  In contrast to the Commission’s arguments, the respondents’ arguments appear 

difficult to reconcile with the language of the statutes as written.  Given the method of statutory 

interpretation we are bound to follow, it is difficult to see at this time how the respondents’ 

statutory arguments might be likely to prevail.  See Milwaukee Dist. Council 48 v. Milwaukee 

Cty., 2019 WI 24, ¶21, 385 Wis. 2d 748, 924 N.W.2d 153 (“‘The words of a governing text are 

of paramount concern, and what they convey, in their context, is what the text means.’” (quoting 

Antonin Scalia & Bryan A. Garner, Reading Law:  The Interpretation of Legal Texts 56 (2012)).  

B.  Past Conduct of the Commission. 

Next, the respondents appear to rely heavily on the Commission’s past conduct in which, 

according to the respondents, the Commission acted as if WIS. STAT. § 6.50(3) applied to it.  The 
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Commission clearly states in its submissions that it does not have any authority or duties under 

§ 6.50(3).  Further, the respondents do not at this time direct our attention to any authority under 

which we would defer to the Commission’s past conduct to interpret a statute in a manner that 

appears contrary to the statutory language.  Compare Myers v. DNR, 2019 WI 5, ¶18, 385 Wis. 

2d 176, 922 N.W.2d 47 (statutory interpretation is a question of law that appellate courts review 

de novo); Mueller v. LIRC, 2019 WI App 50, ¶17, 388 Wis. 2d 602, 933 N.W.2d 645 (“[O]ur 

supreme court recently ended the practice of deferring to an administrative agency’s conclusions 

of law.”).  See also Koschkee v. Taylor, 2019 WI 76, ¶20, 387 Wis. 2d 552, 929 N.W.2d 600 

(“As we have explained, an agency’s powers, duties and scope of authority are fixed and 

circumscribed by the legislature ….” (internal quotation marks and quoted source omitted)).   

C.  Reliable Information. 

The Commission makes another persuasive argument that, even if WIS. STAT. § 6.50(3) 

does apply to the Commission, that statutory provision does not impose a positive and plain duty 

to deactivate registrations as ordered by the circuit court.   

WISCONSIN STAT. § 6.50(3) is triggered by the receipt of “reliable information” that a 

voter has moved.  The Commission argues that the decision as to whether information is 

“reliable” is not a proper subject of mandamus because it requires the exercise of judgment and 

discretion.  See Beres v. City of New Berlin, 34 Wis. 2d 229, 231-32, 148 N.W.2d 653 (1967) 

(“It is well settled that mandamus will not lie to compel the performance of an official act when 

the officer’s duty is not clear and requires the exercise of judgment and discretion.”).  This 

argument appears to have merit because § 6.50(3) does not define “reliable” and does not specify 

how reliability is determined or what type of information is sufficiently reliable as to any 
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particular voter.  The respondents argue that the information received from ERIC is reliable on 

the whole, but that does not answer the question of whether the reliability determination is a 

matter of discretion for whichever governmental entity or entities are responsible for carrying out 

the dictates of § 6.50(3).   

To illustrate the potential discretionary nature of the reliability determination under WIS. 

STAT. § 6.50(3), we note that it appears undisputed that the ERIC information is not an accurate 

indicator of a move for a minimum of 4% or 5% of voters.  As we understand it, the parties 

dispute whether a 95-96% accuracy rate is sufficiently reliable.  Based on the submissions 

presently before us, it seems more likely than not that whether such an accuracy rate is 

sufficiently reliable is a discretionary judgment for the responsible agency under § 6.50(3) and, 

therefore, not a proper subject for a writ of mandamus. 

Moreover, we question the focus of the “reliable information” argument made by the 

respondents.  The respondents, in effect, argue that a group of voters should be considered in 

determining if information is sufficiently “reliable” under WIS. STAT. § 6.50(3).  In other words, 

according to the respondents, as long as the information is “reliable” when considering tens of 

thousands of voters as a whole, then the information is reliable enough to change the voter status 

of all people within the group to ineligible status, even if there is no statutory basis to change the 

status of some of those voters.   

We question the respondents’ arguments in light of the plain language of WIS. STAT. 

§ 6.50(3).  As noted above, the statute does not refer to groups of voters (or “elector” as phrased 

in the statute) in determining if any voters should be found ineligible.  Rather, the legislature has 

shown its intention to have the determination of reliability or unreliability determined voter-by-
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voter and, accordingly, the statute refers to “elector” only in the singular.  As examples, 

§ 6.50(3) states in relevant part:   

 Upon receipt of reliable information that a registered 
elector has changed his or her residence … the municipal clerk or 
board of election commissioners shall notify the elector ….  If the 
elector no longer resides in the municipality or fails to apply for 
continuation of registration within 30 days of the date the notice is 
mailed, the clerk or board of election commissioners shall change 
the elector’s registration from eligible to ineligible status. 

The statute requires a determination of reliability of information, and any possible change of 

status to ineligible for any voter, to be done voter-by-voter and not as a group as the respondents 

contend.  To consider the question of reliability of information on the eligibility to vote as a 

group appears to be in contravention of the standards set forth by the legislature.  

Additionally, the Commission points out that WIS. STAT. § 6.50(3) by its terms 

contemplates deactivation of a voter’s registration only upon reliable information that the voter 

has moved outside the municipality.  The circuit court’s order, in contrast, encompasses voters 

who have moved within a municipality.  But, those persons are not subject to deactivation under 

§ 6.50(3).  Based on the parties’ submissions, it appears that there may be a factual dispute as to 

whether any such voters were included in the Commission’s October 2019 mailing.
5
  Regardless, 

the circuit court’s mandamus order appears overbroad on its face insofar as it encompasses such 

voters when there is no statutory requirement, let alone a positive and plain requirement, to 

deactivate the registrations of those voters.   

                                                 
5
  In their submissions to the supreme court, the respondents argue that the Commission has not 

shown that voters moving within a municipality received notices as part of the Commission’s 2019 

mailing.  Although we have reviewed the parties’ submissions to the supreme court, we do not and need 

not rely on those submissions in granting a stay. 
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V.  Irreparable Injury and Other Harms. 

We turn to the parties’ arguments as to irreparable injury and other harms.  Given the 

Commission’s strong showing on the likelihood of success on the merits, the Commission need 

not make a strong showing that it will suffer irreparable injury absent a stay.  See 

Gudenschwager, 191 Wis. 2d at 441.   

The Commission makes a minimal showing of irreparable injury to the Commission itself 

in the absence of a stay.  The Commission argues, as we understand it, that the circuit court’s 

mandamus order interferes with the Commission’s duties and has burdened the Commission 

staff.  The Commission makes a much more significant showing as to other harms, including 

irreparable harm to the public in the absence of a stay.  

First, absent a stay, the Commission would be required to deactivate the registrations of 

thousands of voters
6
 who are unlikely to have moved, and who do not come within any statutory 

basis to declare those persons ineligible to vote.  Lacking any notice, it is reasonable to infer that 

many of those voters will not realize they have been deactivated, and that a subset of the voters 

will arrive at the polls lacking the proof of residence needed to re-register that day.  The 

Commission has shown that, absent a stay, some voters may be disenfranchised by the 

deactivation of their registrations.  Abridgment of the right to vote has been held to be an 

irreparable harm.  See Montano v. Suffolk Cty. Legislature, 268 F. Supp. 2d 243, 260 (E.D.N.Y. 

2003) (citing Elrod v. Burns, 427 U.S. 347, 373 (1976) (“The loss of First Amendment 

                                                 
6
  As discussed above, it appears undisputed that the ERIC information is not accurate for, at a 

minimum, 4% or 5% of voters; 4% of 200,000 is 8,000.  The Commission argues that the number is 

higher. 
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freedoms, for even minimal periods of time, unquestionably constitutes irreparable 

injury.”); Reynolds v. Sims, 377 U.S. 533, 562 (1964) (stating that the right to vote is a 

fundamental political right)).
7
   

Second, given that the February and spring elections are not far off, and that preparations 

for those elections are already underway, we agree with the Commission that changes to the 

status quo at this time are likely to increase the risk of confusion for election workers and voters 

alike.
8
  The Commission persuasively argues that, to avoid further risk of confusion and election 

worker error, voter registration lists should not presently be in flux.    

The respondents argue that a stay will cause significant harm to the respondents and the 

public interest by leaving improperly registered voters on the rolls, potentially inviting voter 

fraud and the dilution of the respondents’ votes and the votes of others.  There is a compelling 

interest in preserving the integrity of the voting process and preventing voter fraud.  See, e.g., 

Purcell v. Gonzalez, 549 U.S. 1, 4 (2006).  However, the respondents do not direct our attention 

to any evidence that voter fraud and vote dilution are likely to occur if a stay is granted.  Rather, 

                                                 
7
  The respondents argue that the Commission could send a new notice informing voters that their 

registrations will be or have been deactivated and informing the voters of what they must do to re-register.  

Putting aside other reasons why this argument may not be persuasive, the respondents point to nothing in 

WIS. STAT. § 6.50(3) that imposes a positive and plain duty on the Commission to send such a notice.  

This argument, like many of the respondents’ arguments, lacks support in the statutory text. 

8
  The status quo is the state of affairs prior to the circuit court order.  See Werner v. A.L. 

Grootemaat & Sons, Inc., 80 Wis. 2d 513, 520, 259 N.W.2d 310 (1977).  See also League of Women 

Voters v. Evers, No. 2019AP559, unpublished op. and order at 9 (WI April 30, 2019), which states in 

pertinent part that, if an appellate court determines that a circuit court erred in failing to grant relief 

pending appeal, “then the appellate court should craft its relief to return the parties to the positions they 

were in immediately prior to the entry of the circuit court’s [order] to the extent practicable.  Indeed, that 

is what Rule 808.07(2)(a)3. contemplates when it authorizes an appellate court to ‘[m]ake any order 

appropriate to preserve the existing state of affairs ….’  The ‘existing state of affairs’ referenced in the 
(continued) 
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they assume that some voters who have moved will commit voter fraud by voting at the polling 

place for their former residence or by some other means that the respondents do not make clear.  

We agree with the Commission that this speculative harm is outweighed by the other harms more 

likely to occur if a stay is not granted.  See Id., 549 U.S. at 4 (“Countering the State’s compelling 

interest in preventing voter fraud is the plaintiffs’ strong interest in exercising the ‘fundamental 

political right’ to vote.”). 

The respondents also argue, as we understand it, that any harm in denying a stay is due to 

the Commission’s own failure to follow the law.  That argument, however, assumes that the 

respondents are correct on the underlying merits.  This assumption, at least as of now, appears 

questionable for reasons we have already explained.  

For all the reasons stated above, we conclude that a stay of the circuit court’s order for a 

writ of mandamus is warranted, and that the circuit court erroneously exercised its discretion in 

denying such a stay. 

VI.  Contempt Order. 

We turn to the circuit court’s contempt order and explain the basis for our temporary ex 

parte stay of that order.  According to the circuit court’s electronic docket entry, the circuit court 

found the Commission and some individual members in contempt, which could be purged by 

complying with the court’s mandamus order. The court imposed a remedial sanction against 

some individual Commission members of $250 per day and against the Commission itself of $50 

                                                                                                                                                             
rule, at least in these circumstances, has to mean the state of affairs in effect prior to the circuit court’s 

[order].”   
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per day.  To the extent the contempt order reiterates the obligation placed on the Commission by 

the order of mandamus, we stay that part of the contempt order for the reasons already discussed. 

In addition, the contempt order does not require the Commission to pay immediately any 

kind of retrospective penalty based on past conduct.  As relevant here, contempt is the intentional 

disobedience of a court order.  See WIS. STAT. § 785.01(1)(b).  Because of our stay of the order 

of mandamus, the Commission is not in contempt at this time.  Or, to phrase it another way, for 

purposes of contempt, it is not possible to “disobey” an order that does not have a current legal 

effect.   

This concept may be obvious enough that no enforcement of the monetary penalties 

would be attempted for the period during which the circuit court’s mandamus order is stayed.  

However, rather than leave a possible question, we grant temporary relief pending appeal in the 

form of a stay of any accumulation of monetary penalties imposed as a purge condition.   

VII.  Petition to Intervene. 

The SEIU Wisconsin State Council and three individuals directly or indirectly connected 

with its activities (collectively, “SEIU”) have petitioned to intervene in this appeal.  The 

respondents oppose the petition to intervene.   

Under WIS. STAT. RULE 809.13, “[a] person who is not a party to an appeal may file in 

the court of appeals a petition to intervene in the appeal.”  We “may grant the petition upon a 

showing that the petitioner’s interest meets the requirements of s. 803.09(1) or (2), ” the same 

criteria that govern intervention in the circuit court.  SEIU did not move to intervene in the 

circuit court. 
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Having reviewed the arguments in favor of and against intervention in the submissions to 

date, we conclude that SEIU has not met the criteria for intervention at this time.  In particular, 

based on the submissions to date, we are persuaded that SEIU’s interests are being adequately 

represented by the Commission.  See Helgeland v. Wisconsin Municipalities, 2008 WI 9, ¶38, 

307 Wis. 2d 1, 745 N.W.2d 1 (intervention as a matter of right requires the moving party to 

show, among other criteria, that “the existing parties do not adequately represent the movant’s 

interest”).  Accordingly, we deny the petition. 

VIII.  Expedited Briefing Schedule. 

Finally, to expedite this matter, we shorten deadlines as ordered below.  We do not expect 

to grant party motions to extend briefing deadlines based on routine grounds such as counsel’s 

heavy workload.  Extensions should be sought, if at all, only on extraordinary grounds that could 

not be anticipated.   

Therefore, 

IT IS ORDERED that the circuit court’s order for a writ of mandamus and the circuit 

court’s contempt order continue to be stayed.  The stay shall remain in place until remittitur to 

the circuit court.   

IT IS FURTHER ORDERED that the petition to intervene is denied. 

IT IS FURTHER ORDERED that the appellants’ brief shall be filed no later than ten 

calendar days after the date of this order.   
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IT IS FURTHER ORDERED that the respondents’ brief shall be filed no later than ten 

calendar days after the appellants’ brief is filed. 

IT IS FURTHER ORDERED that the appellants’ reply brief shall be filed no later than 

five calendar days after the respondents’ brief is filed. 

 
Sheila T. Reiff 

Clerk of Court of Appeals 


